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Preface

Justin S. C. Mellor, MA,, LL.M.

Chair, Legal Research Awards Selection Committee

It is my pleasure to introduce the winning papers for the Law Foundation’s Legal
Research Awards. The Law Foundation is proud to sponsor these awards because
legal research matters. There has always been a direct connection between legal
research, judicial rule making and the practice of law. However, modern scholarship
is far more ambitious. It no longer focuses on narrow legal questions or the evolu-
tion of doctrine. Modern research is interdisciplinary and engages a wide range of
fields from psychology to economics. By drawing on disciplines that are external to
the law, legal research has become richer, more diverse and better able to address
modern social issues and illuminate problems from the past.

This year’s essays reflect the ambition of modern legal scholarship. The papers
engage a wide range of issues including: Aboriginal title, the impact of social influ-
ence factors on a jury, the problems of understanding police cautions, issues of
compulsory jurisdiction, the regulation of campaign spending and culpability sur-
rounding the sinking of the Titanic. This collection stands out as one of most diverse
ever published by the Law Foundation.

On behalf of the Committee, I would like to extend congratulations to this year’s
award recipients: Christopher Lively, Cynthia Power, Claire Davis, Jenna Hawkins,
Patrick Cameron, Christopher lvancic and Alex Marshall. I would also like to thank
their instructors: Dr. Brent Snook, Dr. Valerie Burton, Dr. Raymond Critch, Dr.
Albert Jones, Frank O’Brien and Dr. Christopher Dunn for promoting legal

research at Memorial.
pant C "

Justin S.C. Mellof, M.A., LLM.
Chair, Legal Research Awards Selection Committee

of Newfoundland and Labrador



Law Foundation of Newfoundland and Labrador

Board of Governors*

Daniel M. Boone, Q.C., Chair
F. Geoffrey Aylward, Q.C. Vice-Chair
Shawn C.A. Colbourne, Q.C.
Sheri H. Wicks, LL.B.
D. Gordon Woodland, Q.C.

*(03/01/2017)

Law Foundation Legal Research Awards
2015/2016 Selection Committee:

Justin S.C. Mellor, M.A., LL M., Chair
F. Geoffrey Aylward, Q.C.
Dr. Christopher English, LL.B.

Lawrence E. Collins, B.A.,, CIP, CPA., C.GA.
Executive Director, Law Foundation, ex officio

Tom Brophy, B.A., B.Ed., M.Ed.
Director, Student Success Programs, Memorial University, ex officio

Acknowledgements for co-operation and assistance:

Cecilia Reynolds, Ph.D., Deputy Provost (Students) and
Associate Vice-President (Academic) Undergraduate Studies

Judy Casey, B.A., B.Ed., Manager, Scholarships and Awards, Memorial University

The Law Foundation, established in February, 1980, provides grants
to advance public understanding of the law and access to legal services.

ii

The Law Foundation




The Law Foundation of Newfoundland and Labrador
Legal Research Awards for Students of Memorial University

The Law Foundation of Newfoundland and Labrador annually
offers up to seven Legal Research Awards valued at $750.
(seven hundred and fifty dollars) each to students at Memorial
University. The Awards are for outstanding research papers on
one or more legal issues, or topics treated in a legal context, in
a 2000 level course or beyond in any discipline at the under-
graduate level and in any graduate course for students at the
graduate level. A first year course is not eligible, with the sole
exception of LWSO 1000: Law, Democracy and Social
Justice. Preference will be given for one of the seven awards
to an undergraduate student in their first year of studies, who
is currently enrolled in, or has completed, the first year intro-
ductory course LWSO 1000 at the time their paper in this
course is submitted for consideration. The papers submitted by
and with endorsement of course professor or lecturer will be

judged initially by the Dean, Director, or Department Head
who will make a recommendation to a special selection com-
mittee comprised of appointees of Memorial University and
the Law Foundation. Undergraduate students will receive a
minimum of 2 (two) and graduate students will receive 1 (one)
or more of the 7 (seven) Awards available annually. In the case
of undergraduate students the Awards will be made by the
Senate Committee on Undergraduate Scholarships, Bursaries
and Awards. In the case of graduate students the Awards will
be made by the Dean, School of Graduate Studies. In both
cases they will act upon the recommendation of the
Foundation’s selection committee. An additional $750. (seven
hundred and fifty dollars) will be provided annually by the Law
Foundation to Queen Elizabeth II Library for the purchase of
research materials and resources. Total Awards $6,000.

Pictured at luncheon presentation at R. Gushue Hall, Memorial University of 2015/2016 Twentieth Annual Legal

Research Awards are:

Standing (I-r) Dr. Christopher English, LL.B., Member, Legal Research Awards Selection Committee, Justin S.C. Mellor, LLM.,
Chair, Legal Research Awards Selection Committee, F. Geoffrey Aylward, Q.C., Vice-Chair, Law Foundation, and
Member, Legal Research Awards Selection Committee, Daniel M. Boone, Q.C., Chair, Board of Governors, Law
Foundation, Dr. Gary Kachanoski, President and Vice-Chancellor, Memorial University, The Hon. J. Derek Green,
Chief Justice of Newfoundland and Labrador, The Hon. Gillian D. Butler, Justice, Supreme Court of Newfoundland
and Labrador, Trial Division, The Hon. Pamela J. Goulding, Chief Judge, Provincial Court of Newfoundland and
Labrador, William J. Janes, Chief of Police, Royal Newfoundland Constabulary;

Seated (I-r):

Christopher Lively, Patrick Cameron, Christopher Ivancic, Alex Marshall, Awards recipients.
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How Social Influence Factors Might Impact the Jury

Christopher Lively

When an injustice has occurred in society, the questions
and concerns surrounding the injustice will be considered
and assessed by various criminal justice members (e.g.,
police officers, lawyers, judges). In modern day, the due
process of law is applied in order to evaluate the legitimacy
of the evidence related to the misconduct, and to also con-
sider all of the legal implications of the behaviour (i.e.,
whether consequences or punishment is required, and to
what severity). Canadian courts hear many cases related to
both civil and criminal conduct, and depending on the type
of offence (i.e., summary vs. indictable), the defendant is
sometimes given the option of the trial being heard by a
judge alone, or by a jury (Pozzulo, Bennell, & Forth, 2012).
However, trial by jury has not always been part of the crim-
inal justice system.

A Brief History of Pre- Jury Justice

Historically, legal disputes were handled through much
different procedures than we might be familiar with today.
During the Middle Ages, for example, one approach to deal-
ing with a dispute was to have a ‘trial by wager of battle’.
This method involved having the two opposing parties par-
ticipate in a formal duel to the death, with the underlying
assumption that God would ultimately decide whom was
truly correct in the feud by letting that party survive the duel
(Gordon, 2014; Vidmar & Hans, 2007). Another approach that has
been documented is known as a ‘trial by ordeal’. One exam-
ple of this type of justice involved binding the defendant’s
hands and feet together, and then submerging the person
into a large body of water. The conviction decision would be
dictated by one of two possible outcomes: If the person sunk
to the bottom of the body of water, then the decision would
be that he or she is found to be innocent. In contrast, if the
person floated above the water, then the decision would be
that the person is guilty of the charges (Gordon, 2014; Leeson,
2012; Vidmar & Hans, 2007). These medieval approaches to
serving justice were mainly built upon the religious supersti-
tions subscribed to during that period (Leeson, 2012).

According to Delvin (1956), King Henry Il and Pope
Innocent IIl are credited for introducing and implementing
the jury system to assist with judging legal deputes. The orig-
inal purpose of the jury during the King’s reign was to help
inform him of what legal judgments to render on various dis-
putes. Typically, these disputes were about land ownership,
and the jury would be mostly comprised of landowners who
were well informed about the facts pertaining around the
land dispute (Delvin, 1956). In fact, some of characteristics of

Psychology 6402: Group Processes

the modern day jury can be traced back to the time of King
Henry II such as, the idea that a jury should be made up of
12 persons; the fact that the jury is instructed by the judge
(i.e., the King) and has no power on its own; and that the
jury is not required to give reasons for their decision (Delvin,
1956). Although ‘trials by ordeal’ and others similar practices
likely continued even after the King’s proposed changes, the
introduction of having a group of evaluators (i.e., the jury)
added to the justice system process was indeed an improve-
ment on the conviction practices conducted in the Middle
Ages. As we know today, juries are an intricate part of the
criminal justice system.

Support and Concern for the Modern Day Jury

By definition, a jury is a group comprised of the defen-
dant’s peers and should consist of a reasonable, and repre-
sentative, cross-sample of the community (Gordon, 2014). For
example, if the person on trial is a 23-year-old single moth-
er, Latino female from a middle-class urban centre, then the
jury should be representative of this person by containing
other young Latino women. Furthermore, other members of
the jury should be comprised of people representative of the
defendant’s particular urban community (e.g., young moth-
ers, married/unmarried persons, white/blue collar workers).
If, in this example, the jury consisted of all 75-year-old white
men, then this jury would be an illustration of a non-repre-
sentative jury.

Many commentators and researchers interested in the
study of juries have suggested that employing a group of
people (as compared to a single individual), to make a ver-
dict decision is a favourable way to ensure that all aspects of
the legal case have been considered. Those in favour of trial
by jury suggest that as the size of a decision-making body
increases, there is a greater likelihood that the majority of
the group will produce a correct and fair judgment of the
case facts (Ladha, 1995; Surowiecki, 2005). Others propose that
a group’s deliberations may also increase the chances that
the evidence and arguments presented in court will be better
recalled, and be given more consideration than if the matter
is just reviewed by a single individual (Pritchard & Keenan, 2002).
Furthermore, a having a group of randomly selected people
is believed to produce diversity among the jurors by bringing
a variety of personalities, experiences, and attitudes to the
decision-making process (Baddeley & Parkinson, 2012).

This assortment of people on the jury is also thought to
reduce any preceding biases e.g., interest, specific, generic
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and/or normative prejudices (see Vidmar & Schuller, 2001) jurors
may have (Baddeley & Parkinson, 2012). Moreover, diversity on a
jury is thought to also lead to more thorough debate and
evaluation of the facts (Kerr, MacCoun, & Kramer, 1996). Lastly,
some researchers have put forth the notion that a group of
the defendant’s peers might be better able to evaluate the
defendant than a legal professional who is unfamiliar with
the defendants’ community (Baddeley & Parkinson, 2012). A jury
of peers is also thought to be protected against any political
or elitism influences that some criminal justice members may
be partial to (Cahoy & Ding, 2005). As pointed out by Gordon
(2014), an American case (e.g., Duncan v. Louisiana, 1968) sum-
marized the purpose of a jury quite well as a way of “pro-
viding an accused with the right to be tried by a jury of his
peers [in order to give him] an inestimable safeguard against
the corrupt or overzealous prosecutor, and against the com-
pliant, biased, or eccentric judge” (p. 421).

Indeed, as exemplified above, there appears to be some
solid logic for supporting the use of a jury within the crimi-
nal justice system; however, there are some recognize prob-
lems with laypersons making up the composition of the jury,
as well. For example, most people who are summoned for
jury duty have no prior experience of being on a jury, nor
have extensive experience making decisions about complex
issues with a group of strangers (Henningsen, Cruz, & Miller,
2000). Although the judge will assist the jury members with
understanding the parameters of the law and will provide
guidance on the judgment making process, the discussions,
debates, deliberations, and final decision (i.e., the verdict)
about the defendant’s fate is ultimately in the hands of the,
likely novitiate, jury members.

Beyond the lack of experience concerns, there are also
elements related to group dynamics that might negatively
impact the jury’s deliberations. Specifically, concepts related
to social influence have the power to affect an individual’s
(or group’s) evaluation process, sometimes without the peo-
ple involved even realizing it. In order to understand how
these concepts could play out during the jury’s decision-mak-
ing process, it might be important to briefly review how jury
deliberations are believed to normally occur.

According to Brewer and Williams (2005), the jury’s
deliberation process typically moves through three phases.
First, the orientation stage generally involves electing a
foreperson, reviewing the deliberation procedures, and rais-
ing any general trial issues together as a group. The second
phase, and usually the longest occurring, is known as the
open conflict stage. This is when the jurors discuss and
debate the information and evidence presented during the
trial, and also attempt to persuade each other into reaching
a final unanimous verdict. After the final group verdict has
been decided, the jury finishes deliberations through the
finally phase known as the reconciliation stage. Simply put,

this last stage involves ensuring that all members are satisfied
with the final decision, and seeks to fix any hurt feelings or
attacks that might have occurred during the debates and dis-
cussions (Brewer & Williams, 2005). Some research has pointed
out that the chances are about 2 in 3 that jurors will disagree
on the verdict, yet about 95% of juries emerge with a con-
sensus (Kalven & Zeisel, 1966). Thus, this fact can lend support
to the suggestion that social influence factors might be
occurring during the jury’s deliberations in order to change
some of the jurors’ decisions. In all likelihood, these influ-
ences and changes probably occurred during the open con-
flict stage.

Concepts of Social Influence

Social influence can be thought of as the change in a per-
son’s attitude, belief, or behaviour that is triggered by the
words, actions, or presence of another person(s) (Bowser,
2013; Forsyth, 2009). Group dynamic researchers suggest that
social influence can be broken down into two main sub-
groups. Majority influence is when the larger portion of the
group places pressure onto an individual member, or small
portion of the group, in order to get the minority party to
change their opinion, and accept the consensus of the larg-
er group (Forsyth, 2009). In contrast, minority influence is
simply pressure being exerted from the opposite direction.
In other words, a single member or smaller portions of the
group places pressure onto the larger portion in attempt to
have the majority’s opinions conform to those of the minor-
ity (Forsyth, 2009). Being given the task of deciding a person’s
fate is a significant responsibility and should not be taken
lightly; most jurors surely put forth their best effort in order
to fulfill their objective duty as a juror. The reality, however,
is that majority or minority influences from within the group
have the potential to subjectively affect how the juror(s) will
respond and behave during deliberations.

Within both of these subgroups are multiple sources of
group influence. Each source can lead an individual to con-
form to what is perceived to be normal, as dictated to the
group. The first source is known as informational influ-
ence. Forsyth (2009) defines this source as the “interperson-
al processes that promote change by challenging the cor-
rectness of group members’ beliefs or appropriateness of
their behaviour directly or indirectly” (p. 196). In other words,
information that one receives, or believes they are receiving,
from other group members could lead an individual to
change their opinion or viewpoint on the issue being con-
sidered. Informational influence is believed to work largely
based on the principles of social comparison theory (e.g.,
Festinger, 1954). This may be best illustrated by considering the
point of view(s) of a jury member(s) when conducting a poll
of each juror’s individual verdict. This notion is known as the
straw man poll, and is used in order to see what direction the
jury is leaning toward in their collective decision (Forsyth,
2009).

The Law Foundation



Consider the example that an original straw man poll
might have suggested that the jury stood at a 7-5 vote in
favour of a not-guilty verdict. After some deliberations and
then taking a new poll, it might now be revealed that the jury
currently stands at a 10-2 vote in favour of not-guilty.
Informational influence can be illustrated in two different
ways through this example. Firstly, the deliberations might
have persuaded three jury members into changing their
votes, because another juror’s expressed view on the evi-
dence introduced some new information or concepts that
the three jurors had not considered before. Thus, this newly
introduced information has impacted their personal view-
points and influenced these three jurors to change their vote.
Secondly, the new poll itself might now become a source of
informational influence for the other remaining two jurors in
favour of the guilty verdict. Given that the majority of the
group now appears to be in favour of a not-guilty verdict,
combined with the fact that three others have changed their
votes, this might suggest to the two remaining jurors that the
other ten jury members are aware of something that they are
not privy to. This new 10-2 poll now acts as a reference
point for the two remaining jurors, and may now influence
them to revisit their motivations around their choice of a
guilty verdict. If a third poll was later taken and resulted in a
12-0 vote in favour of not-guilty, then observers might con-
clude that a form of informational influence was a possible
driving force that led to the change in verdict.

Normative influence is a second source type and is
described by Forsyth (2009) as the “personal and interper-
sonal processes that causels] individuals to feel, think, and
act in ways that are consistent with social norms, standards
and conventions” (p.198) of the group. In other words, indi-
vidual members can observe the group’s norms and will
strive to act in ways that are consistent with those norms.
When one realizes that they are feeling, thinking, or acting
in contrast to the group, this realization may leave the indi-
vidual feeling isolated socially, and at odds with their own cri-
teria of normality (Forsyth, 2009). Using the same example
illustrated above for informational influence, the poll that
resulted in a 10-2 vote might now suggestthat the groups’
norm is believing that the defendant is an innocent person.
Thus, the two lone jurors might now feel somewhat anom-
alous relative to the rest of the group, and will need to revis-
it their viewpoints to deal with any tension (e.g., cognitive disso-
nance; Festinger, 1957) they may feel from being the only two
that do not fit in with the groups’ norms.

Finally, the last source is interpersonal influence and is
described by Forsyth (2009) as the “social influence that
results from other group members selectively encouraging
conformity and discouraging, or even punishing, nonconfor-
mity” (p. 200). In other words, the out-group minority mem-
ber(s) becomes the specific target(s) of the in-group majority
members, and this focus has the potential to turn negative.

Interpersonal influence tends to be applied when informa-
tional or normative influences have failed to change the
opinion of the dissenter(s) to align with the group’s collective
opinion. As a result, the group will begin to focus the bulk
of their attention on the dissenting individual(s) in order to
bring the rebel’s opinion into agreement with the group or
until the group decides that this individual will not abandon
their opposition (Forsyth, 2009). Continuing with our polling
example, we might observe interpersonal influence occur-
ring if the 10 jurors who voted not-guilty started to attack or
reject the two jurors who voted for a guilty verdict. In fact, a
very similar scenario being described here played out in a
study on communication conducted by Schachter (1951).

In his study, Schachter (as cited in Forsyth, 2009) set up dis-
cussion groups wherein participants would gather to talk
about various important topics of interest. Among the par-
ticipants were three confederates, and each had a specific
role to play in the study: the ‘mode’ confederate would con-
sistently agree with the majority of the group; the ‘slider’
confederate would initially disagree with the majority, but
eventuallyagree with the majority of the group as the con-
versation went on; lastly, the ‘deviant’ would always differ
from the majority. Schachter (1951) measured the communi-
cation rate between the group and each confederate, and
found that the highest rates of communication occurred
between the group and the deviant (as compared to the
group communication rates with both the slider, and the
mode, separately). Indeed, some groups were even observed
to reject the deviant completely when this confederate would
not change their disagreeing viewpoint. The findings in
Schachter’s (1951) study suggest that interpersonal influences
might be a tactic used by groups who are involved in crucial
discussions, such as juries, in attempt to change the opinions
of any dissenters in order to match the collective viewpoint.

Additional Empirical Examples related to Social Influence

In addition to Schachter’s (1951) study, aspects of both
majority and minority influences and their sources (i.e.,
informational, normative, and interpersonal) have been
empirically observed in some classical research studies.
Asch’s (1951) famous line study investigated how a majority
group could cause an individual to conform to the pressures
of the group. The study involved bringing participants into
the lab to make comparative judgments about a series of
lines displayed on a screen. Each participant was put into a
group with other people; however, these ‘others’ were all
confederates in the study. Unknown to the actual partici-
pants, the confederates were previously instructed by the
experimenter to state the wrong answer on each trial. When
an obviously wrong answer given by members of the group,
Asch (1951) wanted to know whether the participants would
join the group in their incorrect choice, or if the participants
would maintain their own obviously correct choice. Indeed,
results of the study found that 32% of participants con-
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formed to the social pressures of the group, and changed
their decision to be in line with what the other group mem-
bers had stated. It might be postulated that the participants
from the Asch (1951) study relied on some informational
and/or normative influences interpreted from the group.

Moscovici and a colleague (1969), on the other hand, felt
like Asch (1951) did not consider the option that minority
influences can also occur in groups. In their study, Moscovici
and Zavalloni (1969) conducted a similar procedure to Asch
(1951), but in reverse. Six participants were brought into the
lab to judge the colors of various green and blue slides; how-
ever, two of these members were confederates for the exper-
imenter. Similar to Asch’s (1951) study, the confederates gave
wrong answers about the color of the slides (e.g., stating the
slide was blue when it was clearly green) and answered con-
sistently (i.e., stating green as the answer 100% of the time)
or inconsistently (i.e., sometimes stating blue or sometimes
stating green as the answer) on the trials. Similar to Asch’s
(1951) logic, Moscovici and Zavalloni (1969) wanted to know
if the incorrect statements of the minority group (i.e., the
two confederates) would influence the majority (i.e., the
actual participants). Although much less than those observed
in the Asch (1951) study, the results indicated that the minor-
ity group did indeed have an effect on the majority group
(about 9% of the time), but only when the minority group
was consistent in their wrong responses.

Social Responses to Social Influence

Whether consciously aware or not of the various type of
influences that might be used in the group setting,
researcher also points out that several different social
responses might be exhibited by group members undergoing
influence pressures. The fact that some of the participants in
the above classic studies abandoned their initial judgments,
while others maintained their opinions, goes to show that a
variety of responses can occur to social influences.
According to Forsyth (2009), there are five different types of
social responses that might be observed in decision-making
groups — and accordingly, could occur during a jury’s delib-
erations.

To illustrate, let’'s again consider another mock jury
example. Let’s assume that prior to the jury commencing
deliberations, juror #12 has formed his or her verdict deci-
sion about each of the charges against the defendant. After
some discussion with the other jury members, juror #12 may
find him- or herself in a minority position (e.g., finds the
defendant guilty on the first charge) relative to the rest of the
group (e.g., all others find defendant not-guilty on the first
charge). In order to move the deliberations forward to dis-
cuss the additional charges, juror #12 may decide to change
their outward decision position in order appease the group-
s’ majority view; however, juror #12 still privately believes
that the defendant should be found guilty for the first charge.

In this mock example, juror #12 has displayed compliance
towards the group. Although it would appear that this juror
publicly agrees with the group he or she is truly in disagree-
ment privately (Forsyth, 2009).

Let’s now consider another social response, and assume
that during the discussions some other group members pre-
sented a solid alternative explanation as to why a not-guilty
verdict should be rendered for the first change. For liberty
sake, let’'s assume that juror #12 had not considered this
alternative explanation when forming his or her original ver-
dict decision. If this new information leads juror #12 to
abandon his or her original decision and change their opin-
ion to match with that of the group, then this type of social
response is known as conversion. Indeed, a genuine change
of opinion shows that juror #12 agrees with group both pub-
licly and privately (Forsyth, 2009). Of course, these two mock
examples are assuming that all of the other jurors have been
in agreement together the first charge’s verdict since the
onset of discussions.

To illustrate the third social response, let’s take the per-
spective of juror #5 (i.e., someone who is in opposition to
juror #12’s opinions), and assume that this juror is part of
the majority group with respect to the verdict decision on
the first charge (i.e., he or she has consistently sided with a
not-guilty verdict for the first charge). By maintaining agree-
ment on the verdict decision both before and after any jury
discussions, juror #5 is displaying the social response of con-
gruence within the group. In other words, juror #5 is agree-
ing with the verdict decision both publicly and privately in a
strict sense (Forsyth, 2009).

Using the above mock examples, we have so far seen
illustrations for three forms of social responses (e.g., com-
pliance, conversion, and congruence). In all of these
response cases, the outcome of each response is agreement
with the rest of the group. But what if a juror’s final response
is in disagreement with the group? Indeed, Forsyth (2009)
explains that there are two additional social responses that
fit with the latter category.

The first of the dissenting responses is known as inde-
pendence. In this case, the person who chooses to be inde-
pendent relative to the group may be expressing opinions or
judgments that are consistent with their own personal stan-
dards. To refer back to the above mock example, perhaps
juror #12 made their initial guilty decision due to their own
personal convictions, and will now maintain this attitude
throughout the whole deliberating process. In effect, an
independent disagrees with the group both publicly and pri-
vately (Forsyth, 2009). Regardless of what the group says, sug-
gests, or uses to persuade an independent, this person will
remain in disagreement with the group at all stages of the
deliberations. In the social setting of the jury, an indepen-
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dent response type might lead to a hung jury. In fact, 6% of
criminal juries result in a jury unable to reach a unanimous
decision (Waters & Hans, 2009).

The final of the five social responses, and second of the
dissenting types, is referred to as anticonformity. This
response can be thought of as simply going against anything
that the group recommends. Recall the ‘deviant’ confederate
from the Schachter (1951) study; this confederate would be
an example of anticonformity occurring in a group setting.
One of the reasons that a juror might take this position dur-
ing the deliberation process is to ensure that all alternative
explanations have beencontemplated. In a jury situation,
perhaps taking a counter conformity approach is a fail-safe
way to ensure all of the evidence is fully and thoroughly con-
sidered. In fact, an example of this can be seen from the
hero in Reginald Rose’s play, Twelve Angry Men i.e., the
character, ‘Juror #8’ (Rose & Sergel, 1958). In the play, Juror
#8 takes an anticonformist approach relative to the rest of
the jury members in order to exhaustively consider other
alternative explanations of the crime being considered. As
the audience learns toward the end of the play, Juror #8 dis-
played disagreement with the group publicly, but privately
agreed with the group’s guilty verdict (Rose & Sergel, 1958). As
the play concludes, we see that Juror #8’s anticonformity
stance was enough for the remaining 11 jurors to thorough-
ly re-evaluate their verdict decisions and conclude that the
defendant was not-guilty. This play also provides many
examples of interpersonal influence taking place during the
many heated arguments displayed between jury members.
Although the play is a fictional work, aspects of the charac-
ters might be similar to actual real-life jury members.

Concluding Thoughts

Findings from many of the previously mentioned classi-
cal studies (e.g., Asch, 1951; Moscovici & Zavalloni, 1969; Schachter,
1951) suggest huge implications for the jury setting. In the
case of majority influence, a lone juror who feels strongly
about an opposing and unpopular viewpoint might become
undone and succumb to the social pressures of the group,
thus changing their viewpoint and leading to a verdict deci-
sion that they do not agree with. Similarly, if a minority
group is consistent with presenting their argument to the

group, the unpopular view can emerge as the final decision
of the jury as a whole (e.g., Twelve Angry Men). As illus-
trated by the ‘deviant’, having a difference of opinion rela-
tive to the rest of the group can lead to negative reactions
and complete rejection of the individual.

Social influence factors play out in many different group
settings, and affect people in their decision-making process-
es. The jury is social setting where group social influences
can have a great impact on a defendant’s life. Knowing and
understanding how group dynamic concepts work, and
more importantly, applying them in the jury setting can lead
one to protecting themselves from influences that might not
allow the completion of a full due diligence legal process.
Jury members may make the realization that being in a
minority position might actually lend to deeper considera-
tions given to the issues at hand. After all, if you were the
person on trial, then you would likely want there to be many
views considered rather than just whatever the majority
thinks. Of course, dissenting from the group is not usually a
popular position to find yourself in, but when a jury’s deci-
sion has the power to hugely impact the defendant’s life (for
better or for worse), jury members would do the defendant
and themselves justice by noting and learning how social
influences might impact them in the group setting. As
Rose’s play (Rose &Sergel, 1958) indicates, without an anticon-
formist on the jury, the group might have rendered an incor-
rect verdict to the fictional defendant. In real life, this wrong
decision-making can have dire effects on a person and
potentially send an innocent defendant to prison. In fact, a
recent study reports that juries have been found to render a
wrong verdict in 1 of every 8 cases (Spencer, 2007). Awareness
of social influence factors will not necessarily correct any
wrong doings by juries, but having an understanding the
dynamics related to group processes might lead to some
additional insight. Perhaps a simple suggestion that could
protect juries from falling victim to social influences is to
have the judge speak about the impact of social influence
during the instructions given to the jury. The purpose of the
criminal justice system is to render just that: justice. Group
dynamics and social influences might be able to play a role
in insuring that true justice for all is fully exercised. m
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Condemnation, Corruption and Culpability: The Inquiries by the United
States and Great Britain into the Sinking of the RMS Titanic

Cynthia Power

History 3806: Titanic Histories

In presenting his Report on the sinking of the Titanic to
the United States Senate, Senator William Smith went on
the offensive. Three weeks earlier Irish cartoonist David
Wilson had ventured to caricature the Senator’s chairman-
ship of the Inquiry." Wilsons’s cartoon appeared in the
British weekly newspaper The Graphic together with an
article ridiculing Smith for setting “the whole world laughing
by the appalling ignorance betrayed by [his] questions.”?
Senator Smith had been admitted to the bar in Michigan in
1883, had a reputation as a campaigner for safety on
American railroads, and was an expert on railroad law and
finance. Despite this, he was caricatured by the British press
as an all-American ‘pulpit-pounding’ Republican seemingly
determined to get his point across at any cost. In discussing
the competency and comprehensiveness of the Inquiry I will
show another side to the argument: Smith had justifiable
grounds for his style of inquisition.

What makes this topic intriguing is the enormity of pri-
mary source information accessible in the records of both
Inquiries. Examination of these records raises questions that
reveal the political and judicial relationship of the early twen-
tieth-century industrial state to its citizen population. Which
country should have been in charge of investigating the
Titanic tragedy — the United States or Great Britain? Did the
United States have authority to detain British subjects for
questioning? Why were the British Government and Board
of Trade apprehensive about the outcome of the American
Inquiry? What role did politics play in both Inquiries? Were

“The Importance of being Earnest” rumors of corruption and cover-ups true? Were immigrants

a satirical cartoon by David Wilson subject to discrimination? Who was ultimately responsible
attacking Senator William Smith’s chairmanship for the disaster itself? And, once the shock and grief sub-
of the U.S. inquiry - The Graphic (1912) sided, potentially the biggest question of all arose - who was

going to pay? I will further explain how these questions
reveal the importance of an historical awareness of issues
that come to the surface during crises and result in some
uncomfortable truths emerging while other truths, no less

Without any pretension to experience or special
knowledge of nautical affairs, nevertheless | am

of the opinion that very few important facts which disconcerting, remain submerged. By considering these legal

were susceptible of being known escaped our complexities we may even begin to question whether the law

scrutiny. Energy is often more desirable than itself has a role in subverting hierarchies.

learning, and the inquisition serves a useful pur-

pose to the State. In order to contextualize events historians look at the
past through the people and issues of the time. Social and

Senator William Alden Smith, cultural constituents such as gender, class and race are stud-

Speech to the United States Senate Inquiry ied for their contribution to understanding events. The

into the Sinking of the RMS Titanic, May 28, 1912. Edwardian era (1901 - 1914) is remembered fondly in
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Britain as a time of peace prior to the shattering of inno-
cence in World War I, but also as a time when the elite was
trying to solidify its power and set trends in conspicuous con-
sumption.® There were major shifts in politics as British
Prime Minister Herbert Asquith began to introduce signifi-
cant domestic reform and lay the foundations for a welfare
state. Government became much more involved in people’s
lives with the introduction of old age pensions and sickness
and unemployment insurance.* For much of the nineteenth
century Britain was a major world economic and military
power. However, by the early twentieth century its growth
rate and manufacturing output began to trail rivals Germany
and the United States, the latter emerging as an immense
industrial economy.

In America concerns about the rise of corporations in
the latter part of the 19" century became known as
Progressivism. Congress had passed the Interstate
Commerce Act of 1887 ° and the Sherman Antitrust Act
of 1890 ° - two important acts symbolizing a desire to limit
‘unreasonable’ restraints of trade by powerful corporations
as well as their influence on the American political system.
Many Americans lived in poverty while the ‘Robber Barons’”
held more combined wealth than the U.S. government. By
the turn of the century there was increasing public criticism
of their lavish lifestyles acquired mainly through the exploita-
tion of workers. The Democratic Party Platform of 1912
stated “A private monopoly is indefensible and intolerable.
We therefore favor the vigorous enforcement of the criminal
as well as the civil law against trusts and trust officials, and
demand the enactment of such additional legislation as may
be necessary to make it impossible for a private monopoly
to exist in the United States.”®

This sets the profile of politics: 1912 was a presidential
election year with Republican Theodore Roosevelt taking on
William Taft for not ‘busting’ enough Trusts. American J.
Pierpoint Morgan had investments in many large corpora-
tions — so much that he was accused of controlling high
finance in the United States.” He was one of the wealthiest
men in the world and became a major political target.
Although the Titanic was considered a ‘British’ ship the fact
was that she was owned by a Morgan transatlantic Trust was
to the Progressives “sin enough to bring appropriate pun-
ishment by God and Congress.”*°

Titanic scholar Richard Howells calls the sinking of
Titanic an Anglo-American event. Titanic was a British-reg-
istered ship, built with American money, sailed by a British
crew, and patronized by prominent American citizens.!! In
an age of intense international competition it was the finest
vessel two maritime powers could produce, and a vast
amount of capital was invested. Giant ocean-going liners
were part of the most marked social change of the era in the
form of mass migration between Europe and North

America. Innovations were also dramatic as the size of
Atlantic liners increased tenfold and their speed twofold
between 1840 and end of the century.’? Despite the vast
expansion it soon became evident that the British Board of
Trade regulations under the Merchant Shipping Act had not
been appropriately updated.

There was great expense involved in building bigger
more technical vessels so the North Atlantic liner companies
of the U.S., Britain and Germany signed agreements to
divide the supply of passengers as protection against sea-
sonal market fluctuations.’® Profitable postal contracts were
also available for ship operators who could deliver consis-
tently and promptly.” When the Titanic sank the United
States and Britain were additionally connected. This is per-
fectly encapsulated in ‘Toll of the Sea’® which displays
Britannia in ancient Roman garb and Columbia wearing
stars and stripes joined in grief over the loss of Titanic.
Notwithstanding this shared experience, they were soon
embroiled in controversies and name-calling.

Immediately after receiving news of the loss of RMS
Titanic, Senator Smith began organizing an inquiry. Senate
Resolution 283 empowered the senatorial subcommittee
to start work on April 18" as soon as the Cunard-owned
Carpathia docked with survivors in New York. Comprised of
senators from both parties, political considerations influ-
enced the composition of the United States committee. The
British Inquiry however consisted entirely of maritime
experts. The objective of the U.S. inquiry into the sinking
on April 15, 1912 seemed simple: to determine how it hap-
pened. Subpoenaed individuals included J. Bruce Ismay,
Chairman of White Star Lines, all surviving ship’s officers
and several prominent passengers.'” Smith wanted to collect
statements while the events were still fresh, but the haste
was also to prevent survivors returning to Britain before the
Inquiry commenced.

The inquiry officially began at the Waldorf-Astoria Hotel
in New York on April 19" and lasted six weeks. The proceed-
ings eventually moved to Washington, D.C. where Senator
Smith dominated the Inquiry and personally questioned all key
witnesses. Twenty passengers were among the eighty-eight
witnesses who gave evidence (including sworn affidavits.)!®
Specific areas investigated by the U.S. Inquiry included
whether the Titanic had ignored iceberg warnings and
steamed full speed ahead, whether the design and construc-
tion of the ship were adequate, whether sufficient lifeboats
were aboard and the role of Ismay during the voyage.®

This was the biggest, most newsworthy disaster of the
century and the press was anxious to profit. A dearth of
information before the Carpathia arrived in New York had
led to rumors and a vast amount of misinformation being
printed. When the United States Inquiry commenced jour-
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nalists not only delved into the serious matters of the daily
proceedings but also sensationalized every trivial aspect. The
New York Herald identified the nationalist elements best:
“This country intends to find out why so many American
lives were wasted by the incompetency of British seamen,
and why women and children were sent to their deaths while
so many British crew have been saved.”® For their part the
British press generally condemned Smith as an insensitive
opportunist who was forcing an inquiry to gain political pres-
tige and seize his moment on the world stage. The British
government was antagonistic towards the Inquiry as well,
criticizing the audacity to subpoena British subjects.?! Joseph
Conrad, a novelist, but more importantly a seafarer of many
years including sixteen in the British Merchant Marine, sum-
marized the British point of view in Some Reflections on
the Titanic 1912:

... [Wlhy an officer of the British merchant ser-
vice should answer the questions of any king,
emperor, autocrat, or senator of any foreign power
(as to an event in which a British ship alone was
concerned, and which did not even take place in the
territorial waters of that power) passes my under-
standing. The only authority he is bound to answer
is the Board of Trade.?

The Board of Trade was founded in 1621 and retained
broad responsibility for the country’s economic life as a
whole. It drafted new legislation on such matters as patents,
factories and labour and was in control of merchant ship-
ping, mines, agriculture and transport. The British
Government eventually conceded that the U.S. Inquiry did
have the right to question British citizens and that this would
not encroach on its own investigation. Yet James Bryce, the
British Ambassador in Washington, could not resist quip-
ping that the members of the Unites States Inquiry were “so
incompetent that they may before long discredit themselves
and interest will subside,”® thus displaying the contempt of
the British establishment.

The final report of the U.S. Inquiry was strongly
critical of established British seafaring practices and the
roles that Titanic’s builders, owners, officers and crew had
played in contributing to the disaster. It emphasized the
arrogance and widespread complacency aboard the ship, in
the shipping industry in general and specifically within the
British Board of Trade. But the Inquiry did not find the own-
ers International Mercantile Marine (IMM) or White Star
Line negligent under existing maritime laws as they had
merely followed standard practices. The disaster was there-
fore categorized as an act of God.** How ironic that the
sinking of Titanic was ultimately deemed to be an act of
God when the American motto is ‘In God we Trust’® and
Senator Smith desired nothing more than to establish the
culpability of a Trust.

The Report was rightly seen in Britain as an attack on
the British shipping industry and an affront to British hon-
our. The Foreign Secretary spoke of his contempt for the
way the senator had in a ‘denunciatory fashion’® blamed
inadequate regulations implemented by the Board of Trade.
The American press was generally supportive of Smith’s
findings in establishing the facts of the disaster but the
British press was not so kind. The populist Daily Mirror
denounced him for having “made himself ridiculous in the
eyes of British seamen. British seamen know something
about ships. Senator Smith does not.”?” The conservative
Daily Telegraph suggested that the inquiry was fatally
flawed by its employment of non-experts, which had “effec-
tively illustrated the inability of the lay mind to grasp the
problem of marine navigation.”?® The mainstream Daily
Express opined Smith had “an intimate acquaintance of
prairie schooners as the only kind of boat.“? Conrad, a nat-
uralized British subject, also joined in the condescension
towards the American senators stating:

It is fitting that people who rush with such ardor
to the work of putting questions to men yet gasping
from a narrow escape should have, I wouldn’t say a
tincture of technical information, but enough knowl-
edge of the subject to direct the trend of their
inquiry.... The august senators, though raising a lot
of questions testifying to the complete innocence
and even blankness of their minds, are unable to
understand what the second officer is saying to
them. We are so informed by the press from the
other side.*

However, some in Great Britain commended the actions
of the U.S. inquiry. G. K. Chesterton, a respected English
writer known for his criticism of both Progressivism and
Conservatism, contrasted the American objective of maxi-
mum openness with what he called Britain’s “national evil ...
to leave every enormous question unanswered.”® He
argued it was more important that Smith was trying to
record eyewitness accounts than establish facts.

It was not widely known that Senator Smith and his son
had travelled on Titanic's sister ship RMS Baltic with
Captain Smith in 1906. He had dined with the Captain,
been given a detailed tour of the ship and therefore had
knowledge the general public would not.* One reason he
had requested the Inquiry was genuine sorrow over the
Captain’s death. Although ridiculed in print, Smith had
asked about the composition of an iceberg to convey that
rocks and other solid objects were often lodged in the under-
water portions, thus increasing the weight and strength. His
questioning regarding drops in temperature was intended to
ensure all parties realized this generally indicated nearby ice
fields in these particular shipping lanes. Questions during the
Inquiry which were repeated to the point of badgering were
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mostly intended to force the officers and crew to answer in
simple terms and not use complicated technical jargon. The
focus on eyewitness statements by Smith, as opposed to the
technical explanations of the British Inquiry, has in fact pro-
vided the majority of existing information on the tragedy.

When British Prime Minister Asquith announced in
Parliament that the Court of Inquiry would afford “the best
means of arriving at a conclusion with regard to the circum-
stances connected with the loss of the Titanic and all ques-
tions of responsibility involved,”* he had emphasized that it
was independent and the Board of Trade would have no
power to direct the Inquiry. Unionist member Major Archer-
Shee was no friend of the Liberal Government and he
queried how the Board of Trade might be found culpable
when the Court had to ultimately report to the Board itself
under the Merchant Shipping Act. Asquith replied that while
the report would eventually be submitted to the Board of
Trade, the Court of Inquiry was empowered to find the
Board culpable.** To add to the confusion it was the Board
of Trade who commissioned the Inquiry in the first place and
provided the twenty-six questions that the Inquiry was
charged to answer. In light of this, most of the criticism that
the outcome was decided before the Inquiry began appears
accurate.

The British Inquiry into the loss of the Titanic was head-
ed by Lord Mersey and was composed of five other naval
experts in marine construction and architecture.®® It com-
menced May 39, 1912 emphasizing the question of why the
disaster happened, rather than following the American
inquiry’s emphasis on how. Specific areas investigated were
‘airtight’ subdivision within the ship, lifeboat specifications,
wireless telegraphy, speed regulations in the vicinity of ice
and the use of searchlights. Ninety-six witnesses were called,
mainly officers and crewmen from the Titanic, Carpathia,
and Californian.®* There was little focus on eyewitness
accounts as only two passengers testified — both from first
class. However, over eighty-nine days the British inquiry
took far more expert testimony than the U.S. Inquiry, mak-
ing it the longest and most detailed court of inquiry in British
history to that date.*’ It carefully distinguished past responsi-
bility and future recommendation. Therefore based on evi-
dence it could only state what had occurred and propose a
remedy.

Although the British Board of Trade Inquiry was widely
expected to be more prudent than the flamboyant American
Senatorial hearings, the British public was still anticipating
an impressive exhibition. The general public was angry that
an out-of-date law permitted companies to provide insuffi-
cient life-boats on the newer, larger liners. T. W. Moore,
Secretary of the Merchant Service Guild summed up the
general consensus: “The Board of Trade has its own views,
the ship owners’ views are largely based upon economical

factors and naval architects have their opinions, but the
practical merchant seaman is not consulted. The Titanic dis-
aster is a complete substantiation of the agitation that our
guild has carried on for nearly twenty years against the
scheme that has precluded practical seamen from being con-
sulted with regard to boat capacity and life-saving appli-
ances.”* The general consensus was that there would be lit-
tle interest in finding either White Star Lines or the Board of
Trade negligent.

Conrad pointedly observed in Reflections: “And the
Admirable Inquiry goes on, punctuated by idiotic laughter, by
paid-for cries of indignation from under legal wigs, bringing
to light the psychology of various commercial characters too
stupid to know that they are giving themselves away — an
admirably laborious inquiry into facts that speak, nay shout,
for themselves.” Even Walter Lord in A Night to Remember
criticized what he called the “official lie ... and planned offi-
cial prevarication” of the British inquiry.*® Further evidence
of collusion can be found in an article which appeared in
The Times on February 17, 1908 regarding a speech
Justice Bigham (the future Lord Mersey) gave to the
Chamber of Shipping. In part, he stated those connected
with the industry had to see nothing was done by legislation
“or any other means which would decrease the carrying
power of this great country.”* He was advocating that mem-
bers of big shipping act in the industry’s sole interest at all
times, even if it meant blocking proposed amendments to
existing law. This was four years before he was appointed to
the Titanic Inquiry, and reveals a definite persuasion
towards protecting British shipping interests at all cost.

Lord Mersey delivered the findings of the Wreck
Commission on July 30" that “the loss of the said ship was
due to collision with an iceberg, brought about by the exces-
sive speed at which the ship was being navigated.”*!
Recommendations included major changes in maritime reg-
ulations to implement new safety measures such as ensuring
that more lifeboats were provided, that lifeboat drills were
properly carried out and that wireless equipment was
installed on all passenger ships and manned around the
clock. As well, an International Ice Patrol** was established
to monitor the presence of icebergs in the North Atlantic.
Maritime safety regulations were also subsequently harmo-
nized through the International Convention for the Safety of
Life at Sea (SOLAS).** Both measures are still in force today.

In discussing who was deemed to ultimately be respon-
sible for the disaster, Ismay deserves special attention. He
was questioned at length in both Inquiries. On Day 11 of
the U.S. Hearing:

ISMAY: This is a message [ sent. [ have not the
date of it, but it was received by Mr. Franklin on
April 17, 1912 at 5:20 p.m.: “Most desirable
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Titanic crew aboard Carpathia should be returned
home earliest moment possible. Suggest you hold
Cedric, sailing her daylight Friday, unless you see
any reason contrary. Propose returning in her
myself. Please send outfit of clothes, including
shoes, for me to Cedric. Have nothing of my own.
Please reply. YAMSI.* (Ismay was apparently trying
to be devious by spelling his name backwards.)

The U.S. Inquiry had commenced immediately in part
because Senator Smith had allegedly been advised Ismay
was coordinating this urgent departure. Smith had con-
ferred with the Attorney General on the legality of subpoe-
naing British subjects. Once witnesses departed the
Carpathia in New York and were served subpoenas, they
could then be legally retained in U.S. custody. When rumors
surfaced that Ismay had made further efforts to avoid
appearing, he claimed that he had no intention of using
legal technicalities or disputing the power of the Senate to
interrogate him.*

Whether Ismay had behaved like a coward was another
point of contention. He faced strong criticism in the U.S.
that as managing director of the White Star Line his respon-
sibility was greater than Captain Smith’s and he should have
been the last to leave Titanic. In Edwardian England his sur-
vival was held to be an anomaly in an otherwise “noble dis-
play of masculine courage.”* Referencing how knowledge-
able men had proclaimed the Titanic unsinkable, the
Review of Reviews bluntly declared: “We prefer the igno-
rance of Senator Smith to the knowledge of Mr. Ismay.”*
This was quite a declaration for a British newspaper. On Day
One of the U.S. Inquiry his actions aboard Titanic were dis-
cussed:

SMITH: What were the circumstances of your
departure from the ship?

ISMAY: The boat was there. There was a certain
number of men in the boat, and the officer called
out asking if there were any more women, and
there was no response, and there were no passen-
gers left on the deck.

SMITH: There were no passengers on the deck?

ISMAY: No sir; and as the boat was in the act of
being lowered away, I got into it.*®

Again on Day 11 of the U.S. Inquiry regarding his action
aboard the rescue ship:

ISMAY: Mr. Chairman, I understand that my behav-
ior on board the Titanic, and subsequently on board
the Carpathia, has been very severely criticized. |

want to court the fullest inquiry, and I place myself
unreservedly in the hands of yourself and any of
your colleagues, to ask me any questions in regard
to my conduct.”

SMITH: Not desiring to be impertinent at all, but in
order that I may not be charged with omitting to do
my duty, I would like to know where you went after
you boarded the Carpathia, and how you happened
to go there?

ISMAY: No, sir. 1 think the Captain of the
Carpathia is here, and he will probably tell you that
[ was never out of my room from the time I got on
board the Carpathia until the ship docked here last
night. I never moved out of the room.*

The Final Report of the British Inquiry also addressed the
moral duty of Ismay to wait on board until the vessel
foundered. The Inquiry found that after rendering assistance
to many passengers he located the last boat on the starboard
side actually being lowered and entered it. Therefore it was
ruled that he had acted correctly for to do otherwise would
simply have added him to the list of victims. Lord Mersey and
Ismay were acquaintances which put the former under some
suspicion when he deemed certain lines of questioning about
conversations between Ismay and Anderson or Captain
Smith to be non-factual and therefore inadmissible.>

Furthermore, on Day One of the U.S. Inquiry Ismay
stated that he was a voluntary passenger but was unable to
explain why witnesses claimed he had been handed an ice-
berg warning by Captain Smith on the Sunday before the
disaster. This key action could potentially change the entire
interpretation of his role onboard. If it was revealed that he
had influenced Captain Smith in setting the ship’s course
and speed in order to set a record then limited liability laws
would not apply (See Appendix [ and II). This would open
Titanic’s owners IMM and White Star Lines to further litiga-
tion in American and British courts.®> On Day 11 of the
U.S. Inquiry his interactions with the Captain and Titanic’s
designer Andrews** were scrutinized:

SMITH: Did you yourself have opportunity to con-
fer with Mr. Andrews during the voyage from
Southampton to the place of this accident?

ISMAY: No, sir, I did not. Mr. Andrews dined with
me one night. We had no conversation, really, in
regard to the ship. Indeed, the only plan which Mr.
Andrews submitted to me was a plan where he said
he thought the writing and reading room was
unnecessarily large, and he said he saw a way of
putting a stateroom in the forward end of it. That
was a matter which would have been taken up and
thoroughly discussed after we got back to England.
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SMITH: Were you in conference with the captain
during this journey from Southampton?

ISMAY: [ was never in the captain’s room the
whole voyage over, sir, and the captain was never in
my room. I never had any conversation with the
captain except casual conversation on the deck.

Ismay’s testimony would be contradicted in the
Limitation of Liability Hearing subsequently held in New
York. Passengers Emily Ryerson and Elizabeth Lines both
swore affidavits to hearing Ismay discuss with Captain Smith
and others how the Titanic would surprise everyone with an
early arrival and best the record of her sister ship Olympic’s

maiden run.>

Sir Cosmo Duff Gordon was a Scottish 5" Baronet DL,
educated at Eton and a silver medalist in fencing at the 1906
Olympics. While he and Lady Lucille Duff Gordon were not
questioned at the U.S. Inquiry, the British Inquiry was drawn
into such populist issues® as whether the crew of Lifeboat 1
was paid a bribe to not go back and retrieve those in the
water. On Day 10 Sir Duff-Gordon was asked:

Question 12584: 1 must ask you about the money.
Had you made any promise of a present to the men
in the boat? - Yes I did.

Question 12586: Yes? - There was a man sitting
next to me, and of course in the dark I could see
nothing of him. I never did see him, and I do not
know yet who he is. | suppose it would be some
time when they rested on their oars, 20 minutes or
half-an-hour after the Titanic had sunk, a man said
to me, “I suppose you have lost everything” and I
said of course. He says “But you can get some
more,” and I said yes. “Well,” he said, “we have lost
all our kit and the company won’t give us any more,
and what is more our pay stops from tonight. All
they will do is to send us back to London.” So [ said
to them you fellows need not worry about that; I will
give you a fiver each to start a new kit. That is the
whole of that £5 note story.*

Given the Edwardian notion of decorum it was one of
the more remarkable aspects of the British Inquiry to find a
man of his standing facing such a charge. Like Ismay, he
was vilified for surviving while so many women and children
did not. He was further questioned:

Question 12533: Did it occur to you that with the
room in your boat, if you could get to these people
you could save some? - It is difficult to say what
occurred to me. Again, [ was minding my wife, and
we were rather in an abnormal condition, you
know. There were many things to think about, but

of course it quite well occurred to one that people in
the water could be saved by a boat, yes.

Question 12535: And did you hear a suggestion
made that you should go back, that your boat should
go back to the place whence the cries came? - No,
[ did not.*

Lord Mersey declared at the close of the hearings that
while the ‘Duff-Gordon Incident’ was immaterial and allega-
tions of bribery were unfounded, it was his opinion that
more leadership could have been exercised by organizing a
rescue effort.””As their social and implied moral superior Sir
Duff-Gordon was deemed responsible instead of the crew-
men in Lifeboat 1.

Another contentious political issue affecting the British
Inquiry was that in 1912 Asquith had renewed attempts to
introduce Home Rule in Ireland. This provoked fierce oppo-
sition in Ulster, particularly among Protestants who were the
majority of the Titanic construction workforce. The coun-
tervailing political fact was that the head of Harland and
Wolff, Lord Pirrie, was a Liberal Ascendancy supporter of
the Bill.® There was general unrest throughout the country
and the working classes were beginning to protest for a
greater voice in government. Sections of society such as
common laborers and women became increasingly politi-
cized. The National Sailors’ and Firemen’s Union represent-
ed the interests of dock workers and seamen in Liverpool
during a strike for minimum wage in 1911. Coal was the
second largest industry in Britain and nearly all other indus-
trial production depended on it. A strike in Wales in 1912
crippled the country and brought shipping to a halt. This
resulted in the cancellation of the voyage of Oceanic and
White Star Lines transferred passengers and coal to Titanic.
When it struck the iceberg all attention was suddenly focused
on obtaining information about survivors and the tragedy
may have done more to unite the country than any strike or
legislation.

There were also questions of regulatory incompetence
and of shipowners’ influence over British legislation and reg-
ulations, but neither Inquiry found negligence by IMM or
White Star Lines.” Along with the Board of Trade they all
had reputations to uphold — so the scapegoat became
Captain Lord of the Californian, the boat determined to be
in closest proximity to Titanic. Both Inquiries scorned Lord
for purportedly standing by with his crew watching the emer-
gency flares being fired by Titanic and not taking action until
it was too late. “Such conduct,” said Senator Smith, “places
upon the commander of the Californian a grave responsi-
bility.”®® He was further criticized for allegedly giving con-
flicting and evasive testimony regarding his actions and the
lack of a rescue response.
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Both inquiries also reached broadly similar conclusions
that Titanic Captain Smith had failed to take proper heed of
ice warnings and the collision was the direct result of steam-
ing into a dangerous area at too high a speed. However, to
protect their interests the British inquiry concluded that
Smith had followed long-standing practice not previously
shown to be unsafe and ruled that he had simply done what
other experienced men would have done in the same posi-
tion. Some concession was given with the warning that
“what was a mistake in the case of the Titanic would with-
out doubt be negligence in any similar case in the future.“¢!

Adding to the insinuations of corruption and cover-ups,
members of the British Cabinet were involved in insider trad-
ing of Marconi shares.®* In 1911/12 the British government
negotiated with the British Marconi Company to build a
series of wireless transmitting and receiving stations to con-
nect Britain’s colonies. During the same period the
American Marconi Company increased its capitalization
with a huge issue of new shares. In April British Director G.
Isaacs offered some of these new shares to his brother the
Attorney General (who was to eventually conduct the
Crown’s Titanic case) and other government members,
even though the shares were neither approved nor available
to the public. Ten days later the shares closed at a value of
roughly four times what the insiders had paid for them.
Government officials claimed that what they had done was
not improper because they bought shares in the American
Marconi Company while negotiating a contract with its
British counterpart, and no criminal convictions resulted.®
Marconi was in no way linked to the scandal and world-wide
public opinion held that he was a hero whose wireless tele-
graph was crucial in organizing the rescue effort that result-
ed in such a large number of survivors.

Although Titanic was officially an emigration ship,
American immigration laws were not deliberated in either
Inquiry. The U.S. Immigration Act of 1891% disqualified
people with contagious diseases or criminal records, and
anarchists and subversives were added to the Act in 1903
due to an increasing fear of radicals. During the nineteenth
century rapid industrialization required an influx of workers,
but the Dillingham Commission®® established by President
Roosevelt concluded by 1911 that immigration now posed a
serious threat to American society and culture and should be
greatly reduced. In part this was because immigrants were
often illiterate and viewed as inferior to U.S. citizens.%®
Roosevelt’s motto on the subject was “We cannot have too
much immigration of the right kind, and we should have
none at all of the wrong kind.”®” At the same time America
was having difficulty absorbing immigrants due to the strain
of maintaining services in overcrowded cities.®® Those
denied admission were returned at the expense of the com-
pany with whom they arrived at port. Although only 25% of

Titanic’s third-class passengers survived, no mention was
made in the final ruling regarding possible discrimination
because - despite national opinions - the Inquiry had to be
careful not to publicly condemn immigrants. Many had lost
their lives in the disaster while others were being returned to
Europe because the male head of the family perished and
surviving family members were considered destitute and
therefore disqualified from entry.

Neither of the official inquiries were criminal proceed-
ings and therefore no culpability was assigned.
Paradoxically, Senator Smith’s Report was decisive, com-
prehensive and clear cut in its findings and recommenda-
tions while Lord Mersey’s Report emerged cautiously vague
and full of loopholes. Prevailing political and cultural atti-
tudes in the U.S. and Britain might also be described in these
same terms. Significantly, what was not discussed in the
final Reports of either Inquiry is politically revealing. In for-
mulating their recommendations, the U.S. Senators gave
Marconi and his business interests a wide berth. Constituted
as a Senatorial hearing, the Committee could not be seen to
be condoning Trusts. Political futures were at stake as the
election approached and neither business nor national inter-
ests could be considerably upset. In their final Report the
Senators could not blemish the shipbuilder’s considerable
reputation because as Senator Smith himself stated “for
Harland & Wolff shipbuilding was both a science and a reli-
gion.”® Remaining silent in this quarter also meant blame
could not be laid on J.P. Morgan, IMM or White Star Lines.
Immigration, too, was an area of sensitivity and this resulted
in the U.S. Senators offering their opinion that so far as the
Titanic was concerned White Star had been rigorous in
complying with all current laws for immigration ships. This
meant accountability was shifted to British authorities whose
standards were deemed lax.

While the British Inquiry initially appeared more com-
petent than its American counterpart, its comprehensive-
ness was called into question by contemporaries. This essay
has also pointed out many of its short-comings. In delivering
recommendations the main objective of the Commission
was to minimize damage to the reputation of the Board of
Trade, so severely had the Americans criticized it. Yet the
Inquiry had to be seen as pro-active on some fronts and thus
it recommended changes to the standards the Board applied
to ship construction and passenger licensing practices.
Marconi’s business interests also had the British
Commissioners weighing their words carefully, but for com-
pletely different reasons than the U.S. Inquiry. Although
questioned at length at the U.S. Inquiry, Smith avoided
antagonizing Marconi because he was a crucial witness with
technical knowledge about wireless operations. Meanwhile,
the British Inquiry had to conceal the insider trading scandal
by government members.
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Surprisingly, the British Inquiry did cast aspersions on
individuals - several passengers along with crew members of
the Titanic and nearby ships were criticized. The
Commissioners walked a fine line when discussing White
Star Lines out of sensitivity to the public reputations of
Ismay and Lord Pirrie. The former was already beleaguered
in the press for simply having survived the tragedy. The lat-
ter could not have been in a more strategic political place as
a supporter of the Irish Home Rule Bill which the Asquith
administration knew would have a rocky passage through
parliament. Corporate negligence could bankrupt one of the
nation’s leading shipping lines, and it was imperative to
avoid the loss of business and prestige to rival countries.”

The British Inquiry was seen as motivated to protect the
industrialists who owned Titanic against financial loss.
Interest in the tragedy and grief for the tremendous loss of
life was so profound that for awhile the financial loss was
less important. It was, however, the biggest loss ever suffered
to that time and the subsequent ruling in the United States
regarding limited liability laws greatly changed how vessels
would be insured in future. While the total insurance on
Titanic was $5 million (US), then-current laws would allow
survivors to recoup only $90,000 in the U.S. and $300,000
in Britain.” (See Appendix II). As it was officially ruled an act
of God, no one could be found liable.

Conclusions were therefore reached in both Inquiries
that ensured only certain truths emerged. The lines of ques-
tioning pursued were important, but more significant still
were the priorities of those doing the questioning. It is diffi-
cult to conclude that Lord Mersey directed the Board of
Trade Inquiry in an impartial manner; rather, he emerged as
anxious to save the reputation and businesses of his friends
in the British shipping industry. In his political career Senator
Smith was a social liberal committed to working against polit-
ical lobbying on the grounds that it undermined democracy,
and he was courageous in championing the rights of black
Americans.” Although some of his questions and comments
were a cartoonist’s gift, Smith followed through on what he
had announced was the U.S. Inquiry’s “simple and plain”
purpose - to gather the facts relating to this disaster while
they were still vivid realities. Impugned due to his style of
questioning witnesses, Smith nevertheless revealed more
truth about the loss of the Titanic than did his ostensibly
more knowledgeable counterpart, Lord Mersey. He did not
carry the burden of the British establishment and his energy
was indeed put to a useful purpose in serving the State.

Appendix I

Excerpts from Speech of Representative Isidor Raynor upon
completion of the U.S. Inquiry:”

We have an old statute here that is a reenactment of an
English statute, passed 175 years ago, and we have never

changed it. It was passed during the reign of George II, in
1734. It was improved upon in the reign of George III, in
1786, and again in 1813. That is the limited-liability statute.
The owners of the Titanic ... can go into the Federal courts,
sue out an injunction, have a trustee appointed, and escape
all liability whatever for injury to passengers, for injury to
goods, or for any cause whatever. That is the statute that is
now upon the statute books of the United States. It ought to
be repealed or modified. When it was passed it was thought
to afford an invitation to shipowners to take to the sea and
risk the hazardous character of the adventure, but I appre-
hend there is no more danger on the sea now than there is
on the land; and if these statutes are not repealed there cer-
tainly ought to be some modification of them.

The doctrine of “knowledge or privity of the owner”
should be swept from the statute book, and should not be
necessary in order to hold the owners to a full responsibility
to prove that the negligence occurred with the privity or
knowledge of the owners. There is no reason why owners of
ships should not be responsible for the negligence of the
crew in the same way that railroad corporations are held
responsible for the negligence of their employees. Now, if
you can prove the privity of the owner, you can recover, and
the only question of privity which arises in the
Titanic case is whether the presence of Mr. Ismay
on board this vessel carries with it the privity and
knowledge of the owner. You can recover full damages
if you can prove privity and knowledge of the owner, but if
you cannot prove the privity and knowledge of the owner,
then the company is not responsible for the negligence of its
crew, and all that can be recovered is the ship, if it exists,
and the freight money, if it is brought into court.

The only open question in this case is whether or not the
presence of Ismay on the ship makes the owners responsi-
ble. I am inclined to think his presence on the ship would not
have this effect. He was one of the trustees of the line. He
was one of the directors of the line. He was upon the exec-
utive committee of the line. He was chairman of the finance
committee or upon the finance committee, and he was pres-
ident of the line. In fact, he was almost the line itself. But,
nevertheless, 1 doubt very much whether as a proposition of
law his mere presence on the ship itself, admitting that he
was not present as a passenger, would come within the
Federal statute, which holds that damages can only be recov-
ered where there is a privity or knowledge of the owner. Thus
stands the law and the law ought to be changed.

For a full discussion of the law as it now stands [ refer
the Senate to the following cases: Schoomaker v. Gilmore
(102 U.S., 118); Richardson v. Harmon (222 U.S., 96);
the case of La Bourgogne (210 U.S., 97); and
Commonwealth v. MacLoon (101 Mass., 1).
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Appendix II

Excerpts from Merchant Shipping Act (1894) — Section
VIII: Liability of Shipowners [57 & 58 Vic'r.]:"

503. (1) The owners of a ship, British or foreign, shall not,

where all or any of the following occurrences take
place without their actual fault or privity, that is to say:
(@) Where any loss of life or personal injury is caused
to any person being carried in the ship; (b) Where any
damage or loss is caused to any goods, merchandise,
or other things whatsoever on board the ship; (c)
Where any loss of life or personal injury is caused to
any person carried in any other vessel by reason of the
improper navigation of the ship; (d) Where any loss or
damage is caused to any other vessel, or to any goods,
merchandise, or other things whatsoever on board
any other vessel, by reason of the improper navigation
of the ship; be liable to damages beyond the following
amounts.

That is to say

(i) In respect of loss of life or personal injury, either
alone or together with loss of or damage to ves-
sels, goods, merchandise, or other things, an

aggregate amount not exceeding fifteen pounds
for each ton of their ship’s tonnage; and

(ii) In respect of loss of, or damage to, vessels, goods,
merchandise, or other things, whether there be in
addition loss of life or personal injury or not, an
aggregate amount not exceeding eight pounds for
each ton of their ship’s tonnage.

(2) For the purposes of this section (a) The tonnage of
a steam ship shall be her gross tonnage without
deduction on account of engine room; and the ton-
nage of a sailing ship shall be her registered tonnage:
Provided that there shall not be included in such ton-
nage any space occupied by seamen or apprentices
and appropriated to their use which is certified under
the regulations scheduled to this Act with regard
thereto.

(8) The owner of every sea-going ship or share there-
in shall be liable in respect of every such loss of life,
personal injury, loss of or damage to vessels, goods,
merchandise, or things as aforesaid arising on distinct
occasions to the same extent as if no other loss,
injury, or damage had arisen. =
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The Maintenance of Power Structures and
Citizens United v. Federal Election Commission

Claire Davis

In 2010, the Supreme Court of the United States decid-
ed in Citizens United v. Federal Election Commission
(FEC) that the law restricting corporations from making
“electioneering communications” was unconstitutional, as it
restricted corporations from using their First Amendment
Freedom of Speech rights.! As a result, corporations,
although still not allowed to contribute directly to a cam-
paign, may now donate unlimited sums of money to inde-
pendent political activities including films, advertisements
and political action committees (PACs). The decision to
remove these restrictions on corporate freedom of speech
goes against prior legislation such as the 1907 Tillman Act.
Some, including the majority of Supreme Court judges,
believe that this decision allows the purpose of freedom of
speech—to create a marketplace of ideas to ultimately find
the truth or simply “better’—to be realized. Others argue
that corporations have an unfair level of influence that will
overpower the voices of individuals and dominate any dis-
course. Multiple perspectives would agree with the latter
argument: from a Marxist perspective, this decision is con-
gruent with the capitalist goal of keeping the wealthy elites
in power using the law; in fact, from any perspective that
criticizes the law for being a vehicle of inequality, such as
Critical Race Theory or Feminist Legal Theory, this could
arguably be a way to maintain the preexisting power dynam-
ic, as elites in corporations are generally white men; from a
liberal egalitarian perspective such as Ronald Dworkin’s, cor-
porations should not have full freedom of speech in the
political arena because they then have an unequal level of
influence. Its impact will be that for-profit corporations with
potentially self-serving motives will have a louder voice in the
democratic process than will individuals, especially through
the creation of super PACs. One of the biggest concerns
with this is that it may lead, intentionally or not, to corpora-
tions buying influence.

The Supreme Court decided in this case that election-
eering communications made by corporations are protected
by the First Amendment right to freedom of speech.?
Electioneering communications, as defined in the Bipartisan
Campaign Reform Act of 2002, are publicly broadcasted
advertisements that “refer to a clearly identified candidate
for federal office” within time frames ranging from 30 to 60
days.® Previous decisions such as Austin v. United States
(1993) and Buckey v. Valeo (1976)* had reinforced the limit
on corporate First Amendment rights related to corporate
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speech in political campaigns; the goal with these restric-
tions was “to avoid corruption or the appearance of corrup-
tion.”® The Supreme Court reversed those limits in Citizens
United v. FEC because “corporations and unions are com-
posed of citizens who hold First Amendment rights”® and the
objective of the restrictions was, in their view, not significant
enough to justify infringing the right to freedom of speech.’

This decision means that corporations and unions can
independently finance electioneering communications to
help or hinder a candidate with no restrictions on how much
they can spend. This and subsequent regulations have led to
the creation of Super PACs, which are political action com-
mittees funded by these now-limitless donations. The
defense for this is that corporations and unions are still not
permitted to contribute directly to a campaign,® so they can-
not coordinate the spending of these finances with the can-
didate’s official campaign. The rationale for this is that the
money being spent would be used to promote a political
cause or message and not the election of a candidate. Since
these regulations were made in the Tillman Act of 1907,
groups including corporations and unions have been creat-
ing ads independently of the official campaigns they sup-
port’ and the accusation that a candidate or campaign is
coordinating with donors comes up frequently.’® This
demonstrates that “businesses will not wait for full access to
First Amendment rights to have their say in the political
arena.” Furthermore, indirect contributions will probably
be looked upon just as favorably as direct contributions.
These historical manipulations of technicalities may make
the regulation of corporate influence in elections seem hope-
less, but the objective of avoiding corruption should not be
abandoned just because it seems difficult.

The result of this case was achieved because the major-
ity believed that a for-profit corporation should have the
same First Amendment free speech rights as a natural per-
son.'? The treatment of “corporations as persons” has been
discussed in prior cases and is taken for granted, as demon-
strated in Santa Clara v. Southern Pacific Railroad in
1886 when the Supreme Court declared that it would not
hear arguments on whether constitutional rights extended to
corporations as if they were human beings because, as one
judge stated, “we are all of the opinion that [they do].”"
Over time, the reasoning behind this presumption has shift-
ed: first, corporations were given the same rights as individ-
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uals because they were comprised of individuals, which is
faulty reasoning because not every stakeholder in one cor-
poration will necessarily want to endorse the same message,
especially as corporations evolve into mega-corporations.
Then, corporations were treated as a “natural entity” and
“placed...on the same plane as a natural person.”** Neither
of these rationales were discussed in the decision in Citizens
United v. Federal Election Commission, but the entire
issue of corporate influence would be nonexistent if their
right to free speech was scrutinized. Although this could be
the heart of the issue, Justice Stevens was the only one who
acknowledged—in his dissenting opinion—that corporations
are very clearly different from human beings.?®

One argument for allowing corporations the same rights
as individuals is that businesses represent a significant eco-
nomic sector of the population. One of the obvious prob-
lems with allowing corporations to have the same status as
natural persons is, as the court stated, because corporations
are comprised of individuals. The problem with this, as
acknowledged within the decision, is that the decision to
donate corporate funds to a campaign is made by individu-
als who already have the right to donate and persuade. As a
result, the individuals who control corporations have the
opportunity to contribute twice to a campaign. In this way,
people who have power over corporations—whom Marx
would classify as elites, and in common vernacular may be
referred to as top earners—have more than one voice. This
is a setback in the path towards equality, and although
American history has been no stranger to inequality, the
value is present: evidence of it can be found in the
Fourteenth Amendment, which provides “equal protection
of the laws,”® and has been exercised in cases such as
Brown v. Board of Education when it was decided that seg-
regated public schools were unconstitutional on the basis
that they did not provide this equal protection.”

There are two significant negative repercussions to
allowing corporations to spend as much as they want on
election ads. First, corporations can spend money to put
candidates or issues on air, which makes the candidates
familiar, and familiarity is a large part of electability; buying
“voter recognition” is necessary to “nonincumbents.”’
Canadian regulations avoid this problem by regulating the
amount of time candidates and parties and their advertise-
ments have on air, especially in relation to one another, so
that each party has the same opportunity to broadcast.' The
United States is far less regulated. With that being said,
those who spend the most do not necessarily win, and per-
haps the government trusts Americans to engage in the
political process beyond just watching ads, which means that
the risk of familiarity winning elections is relatively low.

The larger concern with allowing corporations to spend
limitlessly on election ads, as acknowledged by the minority,

is that corporate spending may buy influence. President
Obama notably raised this concern after the decision, stating
that it was a “vote to allow corporate and special interest
takeovers of our elections,” and the result would be “dam-
aging to our democracy.”® Corporate donations may work
as “investments,” with the expectation of “political benefits
and unequal attempts to influence legislation.”?!

This decision is significant for Anglo-American society
because, as Justices Kennedy and Scalia noted, it shifts the
protection of freedom of speech to “particular forms of
speech...rather than the source of that speech,”? although
this perception comes with problems. As they stated, the
Government should not favor some speakers over others.?
This is congruent with J.S. Mill’s ideas of free speech where-
in the merit or truth of the content being expressed will allow
it to dominate inferior ideas. However, this “marketplace of
ideas” concept is incongruent with reality and benefits those
already in power.? First, it presumes that there is an objec-
tively universal “better/best”—for example, a better or best
message, candidate or cause. This requires the presumption
that there are things such as messages, candidates and caus-
es from which all American people—people of diverse back-
grounds and classes—can benefit. However, ideas that seem
obviously better are often shouted down in this marketplace.
For example, universal healthcare, which seems universally
beneficial and could provide for a greater degree of equality,
and which is quantifiably a better system than private health-
care,” has historically been dismissed in the United States.
This demonstrates that the very premise behind the market-
place of ideas—that any idea can benefit everyone—is
flawed, because even ideas structured to benefit everyone
are unfavorable to enough people to be shouted down.

Furthermore, this conception of free speech is, as noted
above, is structured to benefit top earners, or at least to
maintain the status quo.?* Using campaign contributions as
an example, it is apparent that the wealthy can “inundate
the marketplace with their message, and thereby block out
fair perception of the positions” of those less wealthy.?” This
argument would be supported by any theory critical of
power dynamics and the law’s reinforcement of them,
including Marxism, but also Critical Race Theory and
Feminist Legal Theory. Critical Racial Theory argues that
the law reinforces pre-existing power dynamics to keep
white people in power. Race impacts income and wealth,
and income and wealth—manifested as corporations—cre-
ate policy by using the platform that they can afford. In this
way, minorities are largely excluded from corporate influ-
ence. According to statistics from 2012, 14.2% of the pop-
ulation of the United States was black while 0.8% of Fortune
500 companies had black CEOs.?® The decision to favour
the message instead of the source means that sectors are
unrepresented. Not only are minorities excluded from these
visible platforms, but the sectors that can use them are
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unrepresentative of the American people: in 2014, 96% of
Fortune 500 CEOs were white, and boards of directors were
generally 86.7% white.? This lens of inequality can also be
applied through a Feminist Legal Theory lens, as in 2014,
4.8% of Fortune 500 executives were women, meaning that
the people with the most power to contribute to campaigns
were extremely unrepresentative of the American popula-
tion along many lines.

This decision is also counter to conceptions of liberal
egalitarianism such as that of Ronald Dworkin. Democratic
egalitarianism requires democratic deliberation, popular sov-
ereignty and citizen equality.®® An egalitarian perspective
would conceive of the agenda-setting ability of corporations
as damaging to the process of deliberation required in
democracy, as citizens are exposed to issues that corpora-
tions pay to exhibit through print and broadcast media and
advertisements. This argument may underestimate the aver-
age American’s convictions and initiatives, but it would be
naive to believe that most political information comes from

sources beyond print and broadcast media and advertise-
ments. The egalitarian perspective would also, like the other
theories mentioned, purport that this leads to the powerful
having a louder voice, which does not lead to true popular
sovereignty or equality.

The decision to allow corporations to fund electioneer-
ing communications without limits has led to significant
changes in spending on campaigns, but, as seen in the 2012
race between Obama and Mitt Romney, the amount of dol-
lars spent on an election does not ensure victory. With that
being said, this decision has given corporations significant
agenda-setting capabilities and could lead to buying influence
once a candidate takes office. According to several legal the-
ories such as Marxism, Critical Race Theory and Feminist
Legal Theory, this decision functions to keep the elites in
power. Furthermore, it goes against Dworkin’s conception
of liberal egalitarianism. Ultimately, to reiterate President
Obama’s message, this was the wrong decision. =
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Protecting Canadian Charter Rights:
Difficulties with Comprehension of the Police Caution

Jenna Hawkins

Our most foundational rights as Canadians — democrat-
ic rights, equality rights, language rights and legal rights —
are outlined in the Charter of Rights and Freedoms (Jones,
2016). To ensure a fair and just judicial system, it is of the
utmost importance to guard against violations of an individ-
ual’s rights (McCormack & Bueckert, 2013). Scholars have
explored issues with legal rights in criminal cases, specifical-
ly the rights of detained persons. For example, the Right-to-
Silence and the Right-to-Counsel ensures that detained per-
sons are protected from self-incrimination and other vulner-
abilities during police interviews (Currie, 2004). However, liter-
ature suggests that there are a number of barriers to that
may impede how detained persons exercise those rights,
including a lack of comprehension of their rights. This paper
will explore issues with comprehension of the police caution
among detained persons, especially for people who have
additional vulnerabilities, including youth, individuals with
intellectual disabilities, and those of minority groups and dif-
ferent cultural backgrounds.

This paper will begin by offering a brief description of
the Canadian Charter of Rights and Freedoms, with par-
ticular focus on the legal rights of a Right-to-Silence and
Right-to-Counsel. Drawing on important court cases, the
practice of informing detainees of these rights is discussed.
Next, literature on issues of comprehension of the police
caution is examined, and it is argued that the lack of under-
standing on the part of suspects and the general public is a
serious problem in ensuring a fair judicial process in criminal
cases. Implications of limited comprehension of the police
caution are discussed, including problems with protecting
detained persons, and admissibility of evidence. Lastly, rec-
ommendations for improving comprehension of the police
caution are offered, in order to improve protection of these
important Charter rights for Canadians.

Charter Rights

Under the Constitution Act 1982, the Canadian
Charter of Rights and Freedoms outlines citizens’ rights
and freedoms. Many of these rights reflect what it is to be
Canadian. For example, Section 2 of the Charter outlines
fundamental freedoms, including (a) religion, (b) beliefs, the
press, and expression, (c) peaceful assembly, (d) and free-
dom of association. Sections 3-5 detail democratic rights,
such as the right to vote and limits to legislative assembly
duration; Section 6 covers mobility rights which govern how
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Canadians can move around within and outside of the coun-
try (Jones, 2016; McCormack & Beuckert, 2013). The Charter also
provides for language rights under Section 16-22, and
equality rights (Section 15), including freedom from discrimi-
nation on the basis of sex, race, ethnicity, etc., and language
rights.

Canadians also have a variety of legal rights, which are
essential to the protection of accused persons and the prop-
er functioning of the criminal justice system. Within the
Charter, Sections 7-14 outline these legal rights. For exam-
ple, Section 7 of the Charter outlines the right to life, liber-
ty and security of the person. Canadians are entitled to have
a reasonable expectation of privacy/protection from unrea-
sonable search and seizure (Section 8), and freedom from arbi-
trary detention and imprisonment (Section 9). The Charter
outlines the right to legal counsel and the guarantee of
habeas corpus (Section 10), the right to be presumed innocent
until proven guilty (Section 11), the right to not be subject to
cruel and unusual punishment (Section 12). As well, Section
13 details the rights against self-incrimination, and Section
14 the right to an interpreter in a court proceeding
(McCormack & Beuckert, 2013).

For detained persons in criminal investigations, such
legal rights are very important. Specifically, the Right-to-
Silence and Right-to-Counsel have received a great deal of
attention, and case law has clarified how individuals are
afforded these rights. First, the Right-to-Silence is contained
with Section 7 of the Charter, noted above. In terms of case
precedent, the case of R. v. Hebert, the Supreme Court of
Canada ruled that Section 7 includes the Right-to-Silence
while detained and during police interrogation (Perigoe, 2009).
Detainees have a choice regarding whether or not to speak
to police, and police cannot interfere with this right through
the use of intimation, coercion, promises or threats (Currie,
2004). Second, the Right-to-Counsel is contained within
Section 10(b) of the Charter: “Everyone has the right on
arrest or detention to retain and instruct counsel without
delay and to be informed of that right” (McCormack & Beuckert,
2013). Suspects who are detained or arrested are entitled to
speak to a lawyer prior to police questioning.

Individuals who are under arrest/detention are informed
of their Right-to-Silence and Right-to-Counsel by the ‘police
caution’ (Snook, Eastwood, & MacDonald, 2010). Police cautions
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may vary slightly in format across different police agencies
in Canada, but cover the same content. An example of a
police caution in Ontario reads like this:

“I am arresting you for [X offence]. First of all,
you have the right to retain and instruct counsel
without delay. You have the right to telephone a
lawyer if you wish. You also have the right to free
advice from a legal aid lawyer. If you are charged
with an offence, you may apply to the Ontario Legal
Aid Plan for assistance. 1-800-265-0451 is a num-
ber that will put you in contact with a legal aid duty
counsel lawyer for free legal advice right now. Do
you understand? Do you wish to call a lawyer now?
Secondly, you are charged with [X offence]. You
have the right to remain silent. This means that you
don’t have to say anything you don’t want to. If you
do say anything, whatever you say can be used
against you in a court. If you refuse to say anything,
your refusal cannot be used against you in court. Do
you want to say anything about the charge?” (Davis,
Fitzsimmons, & Moore, 2011, p. 93).

Detainees must be informed of their Right-to-Silence
and Right-to-Counsel in order to ensure that anything they
say to police is voluntary, and that any statements are admis-
sible in court (Chaulk, Eastwood, & Snook, 2014).

Police responsibility for informing arrested/detained
suspects of these rights was clarified in the case of R. v.
Brydges (1990), in which Justice Lamer of the Supreme
Court of Canada asserted:

“...the right to retain and instruct counsel, in
modern Canadian society, has come to mean more
than the right to retain a lawyer privately. It now
also means the right to have access to counsel free
of charge where the accused meets certain financial
criteria set up by the provincial legal aid plan, and
the right to have access to immediate, although
temporary, advice from duty counsel irrespective of
financial status. These considerations, therefore,
lead me to the conclusion that as part of the infor-
mation component of s. 10(b) of the Charter, a
detainee should be informed of the existence and
availability of the applicable systems of duty counsel
and Legal Aid in the jurisdiction, in order to give the
detainee a full understanding of the right to retain
and instruct counsel” (Government of Canada Department
of Justice, 2015)

R. v. Brydges (1990) obligated police to inform suspects
detained of their right to instruct counsel and about legal aid
services available to them. Access to immediate duty coun-
sel “is an important mechanism for the exercise of the right

against self-incrimination” (Currie, 2004, p. 196). The courts
have ruled that information on duty counsel and Legal Aid
be provided, such that Canadians can invoke their right to
legal counsel more easily if they so desire.

Similarly, in the case of R. v. Bartle (1994) 3 SCR 173
(SCC), the court clarified questions of facilitating a detainee’s
access to legal counsel. In R. v. Bartle (1994), the com-
plainant Bartle made an appeal based on an allegation that
he did not understand his right to instruct counsel. In this
case, Bartle was pulled over while driving and was suspect-
ed of being impaired. Hewas given a breathalyser test, which
he failed, and was then taken to the local police station.
Bartle was read his Rights and Caution, but did not mention
immediate access to duty counsel, nor provide the contact
information for Legal Aid. While the Trial judge found no
infringement on Bartle’s Charter rights, and that the police
had no obligation to provide such information, the Ontario
Court of Justice overturned this decision, finding that
Bartle’s Charter rights were infringed upon and there is a
duty to provide this information to detainees (R. v. Bartle,
1994). Ultimately, based on case law, the Right-to-Counsel in
Canada includes there are four basic rights: (1) Retain and
instruct counsel without delay, (2) Access temporary and
immediate duty counsel, (3) Obtain basic information on
how to access legal services (e.g., a toll free phone number
to duty counsel), and (4) Access free legal counsel if eligible
for legal aid (Snook, Eastwood, & MacDonald, 2010).

Evidently, court rulings have dictated that measures be
taken by police to ensurethat detainees can actually invoke
their rights, especially the Right-to-Counsel, if they desire.
Ensuring that detainees are provided information about the
availability of duty counsel and legal aid is one way that court
rulings have attempted to further protect these Charter
rights. Accused persons must understand their option to
speak with a lawyer, and must be provided with the tools to
do so (e.g., a telephone, a telephone number, privacy, con-
tact information for duty counsel, contact information for
Legal Aid). Ideally, this would facilitate a process whereby
the accused person makes an informed decision regarding
whether or not to instruct counsel. However, matters may be
more complex than simply relaying information on the indi-
vidual’s Right-to-Silence and Right-to-Counsel. Recent
scholarship has suggested that detainees may not fully com-
prehend their legal rights when read to them in the police
caution.

Comprehending Rights

There are important considerations with regard to deliv-
ering legal rights and ensuring that suspects understand and
fully comprehend their rights. As Currie (2004) aptly put it,
there are two different objectives here that may be in con-
trast to one another in practice: “One is meeting a constitu-
tional requirement; the other is providing substantive assis-
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tance” (p. 197). That is, when the police caution is delivered
and suspects are told about their Right-to-Silence and Right-
to-Counsel, is access to these rights being facilitated, or are
we merely checking a ‘Charter box’?

In the case of R. v. Evans (1991) 63 (3d) 289 (S.C.C.),
the Supreme Court of Canada examined the level of under-
standing that the defendant Evans had of his rights based on
the police caution delivered to him, as he had an IQ level of
60-80, which is considered low. The police caution was
given to him, and he proceeded to a police interview. In the
interview, Evans confessed to two murders. The courts
found the Evans’ Charter right to instruct legal counsel was
infringed upon, because he did not understand what the
police caution meant. In the majority decision, dJudge
McLachlinof the Supreme Court of Canada explained:

“... A person who does not understand his or
her right cannot be expected to assert it. The pur-
pose of s. 10(b) is to require the police to commu-
nicate the Right-to-Counsel to the detainee. In most
cases one can infer from the circumstances that the
accused understands what he has been told. In such
cases, the police are required to go no further
(unless the detainee indicates a desire to retain
counsel, in which case they must comply with the
second and third duties set out above). But where,
as here, there is a positive indication that the
accused does not understand his Right-to-Counsel,
the police cannot rely on their mechanical recitation
of the right to the accused; they must take steps to
facilitate that understanding” (R. v. Evans, 1991).

As the case of R. v. Evans (1991) demonstrates, there
are matters — such as IQ level — that must be considered
when informing a suspect of their Right-to-Silence and
Right-to-Counsel. Based on R. v. Evans (1991), the police
have a duty to ensure that the accused person does under-
stand their rights, which may not be achieved by simply
reading and repeating the police caution.

There has been research exploring comprehension of
police caution in recent years, in Canada and other jurisdic-
tions. Importantly, recent literature suggests that the gener-
al population and the majority of suspects in police custody
may lack comprehension of the police caution (Eastwood,
Snook, & MacDonald, 2011). When suspects do not understand
their rights, they may not make informed decisions regard-
ing invoking those rights. Subsequently, suspects may not
assert their Right-to-Silence or Right-to-Counsel, and
become more vulnerable within the criminal justice system.
This can seriously impede the fairness of the judicial process,
may lead to the lack of protection for suspects, and may
vield negative outcomes in court.

In an experimental study in Canada by Eastwood and
Snook (2010), the researchers explored the level of compre-
hension among 54 university students when given the Right-
to-Silence and Right-to-Counsel cautions. Just 4% of partic-
ipants fully understood the Right-to-Silence, and 7% fully
understood the Right-to-Counsel. The researchers argue that
the complex grammatical structures of the sentences within
the police caution results in a lack of comprehension
(Eastwood & Snook, 2010). Notably, in this experimental study,
participants have university-level education and therefore
relatively high literacy rates. They also were not undergoing
the actual stress involved with an encounter with police. As
such, comprehension rates were likely higher in this study
than in the general population and among suspects (Eastwood
& Snook, 2010). As well, a study by Chaulk, Eastwood and
Snook (2014) found low rates of comprehension amongsus-
pects. Focusing on 60 adult offenders in custody of the
RCMP, the researchers looked at both the Right-to-Silence
and Right-to-Counsel comprehension. They found that the
offenders understood approximately 30% of their rights as
they were given through the police caution (Chaulk, Eastwood,
& Snook, 2014).

In another research endeavour, Snook, Eastwood and
MacDonald (2010) explored detainees’ comprehension of the
Right-to-Silence and Right-to-Counsel cautions provided by
police in Canada. For this study, the researchers analyzed
video and audio recordings from 126 police interviews con-
ducted in Atlantic Canada. The findings suggest that Right-
to-Silence caution was administered in 87% of the inter-
views, and the Right-to-Counsel caution was administered
83% of the time (Snook, Eastwood, & MacDonald, 2014). The
researchers found that suspects invoked their rights rarely:
Suspects invoked Right-to-Silence 25% of the time and
Right-to-Counsel in 31% of the cases. The authors suggest
that the low levels of asserting these rights likely results from
a lack of comprehension and understanding of the rights and
the judicial process more broadly. The researchers ques-
tioned whether comprehension could be related to the rate
of speech at which the police caution is delivered. They sug-
gest that the upper range of speech rate that is acceptable is
between 150-200 words per minute, and that a rapid reduc-
tion in comprehension occurs above this limit. In their study,
they found that the Right-to-Silence caution was delivered at
a rate 31% faster than the upper limit, and the Right the
Counsel caution was delivered at a rate of just 2% faster than
the upper limit (Snook, Eastwood, & MacDonald, 2010). As such,
rate of speech may have an impact, especially for the Right-
to-Silence caution. The authors argue that because
Canadian offenders typically have low literacy rates and a
high frequency of learning disabilities, it is imperative that
efforts be taken to ensure suspects truly comprehend their
rights and caution (Snook, Eastwood, & MacDonald, 2010).
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The wider literature suggests that the same issues with
understanding police cautions exist elsewhere as well, includ-
ing the United States and the United Kingdom (Pattenden,
2012; Perigoe, 2009). In a study in England and Wales,
researchers Fenner, Gudjonsson, Clare (2002) tested com-
prehension of the police caution among 30 police suspects
and a control group of 24 individuals. Their findings suggest
that both groups have very limited understanding of the
police caution. Fenner, Gudjonsson and Clare (2002) also
found that individuals who have repeated contact with the
criminal justice system are not necessarily more familiar with
the police caution, and that this does not have an impact on
comprehension. This finding indicates that simply reading
and repeating the police caution, as it stands, does not facil-
itate greater understanding. Importantly, 96% of the partic-
ipants in this study claimed they did understand the caution
(Fenner, Gudjonsson, & Clare, 2002). Other studies have had sim-
ilar findings, and researchers have theorized about why sus-
pects falsely affirm an understanding of their rights. Snook,
Eastwood and MacDonald (2012) suggest that suspects may
indicate an understanding because they are embarrassed to
admit they do not understand, or because they want to avoid
a longer process or interaction with police. Chaulk,
Eastwood and Snook (2014) also point to the power differ-
ential between police and the detainee, which may encour-
age suspects to agree with police regardless of their under-
standing.

The literature suggests similar finding of limited com-
prehension in studies of the public’s understanding of the
police caution, as well. In a study in the United Kingdom by
Hughes, Bain, Gilchrist, and Boyle (2013), researchers
explored comprehension of the police caution among the
general population. Of the 60 participants, researchers
found that 5% demonstrated full understanding of the police
caution when delivered verbally. Interestingly, and in con-
trast, when the caution was in written format, comprehen-
sion rates were much higher at 40% (Hughes et al., 2013). The
researchers argue that the verbal delivery of the police cau-
tion puts a high memory workload on the listener, which lim-
its their overall comprehension (Hughes et al., 2013).

Comprehension among Vulnerable Populations
Issues with comprehension are exacerbated for particu-
larly vulnerable groups, such as youth, individuals with low
intellectual abilities, and individuals who do not speak the
same language or who have different cultural backgrounds,
including immigrants and aboriginal people. For example, in
a study in Toronto, Canada, researchers Peterson-Badali,
Abramovitch, Koegl, and Ruck (1999) studied how youth (n =
50) involved in the criminal justice system understood the
Right-to-Silence and Right-to-Counsel. The authors found
that awareness among youth of due process is not sufficient,
and that young people do not adequately understand their
legal rights (Peterson-Badali et al., 1999, p. 457). They suggest that

for youth, police practices and an intimidating police station
environment further reduced the likelihood that they will
assert their rights. The authors therefore question whether
youth are making truly informed and voluntary decisions
about invoking their Charter rights in this regard (Peterson-
Badali et al., 1999).

Literature also suggests that recent immigrants to
Canada may face similar additional barriers in comprehen-
sion. Specifically, the lack of familiarity with the Canadian
legal system, and difficulties with legal language, may result
in a lack of understanding about their rights (Currie, 2004).
Similar issues have been reported in research on compre-
hension among aboriginal people. Having different cultural
backgrounds, aboriginal people may have challenges fully
comprehending their legal rights as explained to them using
technical language in the police caution (Currie, 2004).

As mentioned above in reference to the R. v. Evans
(1991) case, individuals with lower intellectual abilities often
do not fully understand their rights. Researchers Fenner,
Gudjonsson and Clare (2002) found that the intellectual abili-
ty is key in understanding content within the caution; those
with lower 1Q have significantly lower comprehension
(Fenner, Gudjonsson, & Clare, 2002). Individuals with low literacy
levels, and those with learning disabilities, may also have
greater difficulties in understanding the police caution in
Canada (Snook, Eastwood, & MacDonald, 2010).

Implications of Limited Comprehension

Failure to ensure that a suspects understand the Right-
to-Silence and Right-to-Counsel may have a variety of nega-
tive consequences. From a police perspective, the most sig-
nificant outcome of violating these Charter rights is that
statements may be inadmissible in court (Fenner, Gudjonsson, &
Clare, 2002). Under Section 24(2) of the Charter, “evidence
shall be excluded if it is established that, having regard to all
the circumstances, the admission of it in the proceedings
would bring the administration of justice into disrepute”
(Fenner, Gudjonsson, & Clare, 2002, p. 513). If it can be proved that
the accused was not adequately informed of their Right-to-
Silence and Right-to-Counsel, or that there were issues with
their comprehension of those rights, evidence may be ruled
inadmissible in court. For example, the case of R. v. Evans
(1991) Supreme Court of Canada, mentioned above, illus-
trates the significance of violating a suspect’s Charter rights.
In this case, the suspect’s confession to murder was ruled
inadmissible in court because the suspect was found to not
fully comprehend their rights as outlined in the police cau-
tion. There is a risk of guilty individuals being acquitted on
the basis of a Charter right violation, if their lack of com-
prehension is demonstrated in court.

As importantly, and perhaps more likely, a lack of com-
prehension of one’s rights to silence and legal counsel may
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result in detainees not making informed decisions about
their situation, and suspects becoming vulnerable in the
criminal justice system (Currie, 2004; Ferrer, Gudjonsson, & Clare,
2002). As described above, literature suggests that even when
individuals do not comprehend the police caution, the vast
majority confirm that they do. Snook, Eastwood and
MacDonald (2010) suggest that individuals may indicate that
they have understood their Right-to-Silence and Right-to-
Counsel even when they have not, because they are embar-
rassed, or they do not want to cause more frustration to the
police, and/or they want to move the interview process
along more quickly. Suspects who waive their Right-to-
Silence and Right-to-Counsel may become vulnerable to
police questioning, and ultimately not have the protection-
they are entitled to (Currie, 2004).

Recommendations

The lack of comprehension of the Right-to-Silence and
the Right-to-Counsel among the public and among suspects
must be addressed. There is a need for public education and
awareness on legal rights, such that when individuals inter-
act with the criminal justice system they are better equipped
to make decisions on exercising those rights. More than this,
it may be pertinent to include additional mechanisms to truly
facilitate comprehension of the police caution, especially for
vulnerable groups. Fenner, Gudjonsson, and Clare (2002)
argue that the material within the police caution is just too
complex. Moreover, they argue that the language involved is
rarely used outside of a legal context, and simply asking the
detainee ‘Do you understand?’ is insufficient in determining
true comprehension. They suggest the re-development of the
police caution to simplify it (Fenner, Gudjonsson, & Clare, 2002).

Researchers have also suggested practical measures to
enhance comprehension among detainees. For example,
alternative delivery systems for the police caution may be
useful in facilitating greater comprehension. Eastwood and

Snook (2010) found in their study that when individuals are
given the cautions in written format, this resulted in much
higher levels of understanding. They suggest that the written
format leads to greater comprehension because the individ-
ual can read and re-read the cautions if desired (Eastwood &
Snook, 2010). Another strategy, suggested by Fenner,
Gudjonsson and Clare (2002), is to present the caution, slow-
ly, sentence-by-sentence to ensure greater comprehension.
As well, researchers point to the value of having the
detained individual explain back to the police officer, in their
own words, what is meant by the police caution and what
their rights are (Fenner, Gudjonsson, & Clare, 2002). Lastly, for
vulnerable groups, the engagement of an impartial third
party — outside of police and legal counsel — may be useful.
This entity could explain, in simple terms, what the police
caution means, and the potential outcomes of decisions to
engage, or not engage, one’s legal rights to silence and
counsel.

Conclusion

The requirements for police to read and to facilitate
arrested/detained persons’ understanding of their rights
often falls short of ensuring true comprehension. The lack of
understanding on the part of suspects, and in the general
population, is a cause for concern. As the Charter of Rights
and Freedoms outlines some of the most foundational rights
that Canadians have, it is staggering that the levels of com-
prehension of some very important legal rights are so low.
Difficulties in understanding are, as mentioned, compound-
ed for vulnerable populations, such as youth, recent immi-
grants, aboriginal people, and those with low intellectual
abilities. Overcoming these significant challenges in compre-
hension is imperative. Efforts to build public education and
awareness, coupled with practical strategies to simplify the
police caution, may help to enhance comprehension of the
Right-to-Silence and Right-to-Counsel. If successful,
Canadians’ Charter legal rights will be better protected. m
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The Northwest Passage: International Strait or Internal Waters?

Patrick Cameron

Introduction

The Arctic North has been a symbol of Canadian her-
itage for decades and serves not only as historical grounds
for the Inuit people but as a unique and diverse ecosystem
for many walks of life. However, over the years disputes
have been raised in the international community, mainly
coming from the United States, concerning Canada’s claim
to Arctic sovereignty. Most of these debates surround
Canada’s claim of the Northwest Passage, a strait in the
Canadian archipelago that connects the Atlantic and Pacific
oceans, as internal waters which are subject to Canadian
rule. The opposition to this stance, coming from the United
States and other states such as the United Kingdom, argues
that the Northwest Passage is in fact an international strait
and not internal waters, and hence is subject to free passage
for all warships, ice breakers, submarines and commercial
vessels. By using primary legal texts, as well as cases that
pertain to the law of the sea, Canada’s claim can be sup-
ported by understanding the location of the Northwest
Passage inside ofthe straight baselines of the Canadian
Archipelago, as well as its inability to meet the criteria of an
international strait.

The Northwest Passage

Before diving into the claims from both sides of the
debate it is first necessary to provide some information
about the Northwest Passage, such as history, physical char-
acteristics as well as its current legal status which will be of
importance to draw upon in later sections. The Northwest
Passage lies amidst Canada’s Arctic Archipelago and con-
nects the Atlantic and Pacific oceans. The first recorded
voyage of the Northwest Passage was from 1903 to 1906
by a Norwegian Explorer named Roald Amundsen (Elliot-
Meisel, 2009). Due to the world’s rising temperatures, sea ice
has been decreasing at around 8% per year (Dufresne, 2008),
widening the Passage and making it a more realistic trade
route for commercial vessels. This, combined with the fact
that the Northwest Passage is 9,000 kilometers shorter than
the Panama Canal and 17,000 kilometers shorter than the
Cape Horn route (Kraska, 2007), makes the Passage a very
advantageous route for shipping purposes and acts as an
incentive for foreign states to declare it an international
strait. Currently, the Canadian and American governments
are entered into an agreement called the Agreement on
Arctic Cooperation which permits American vessels to nav-
igate throughout the passage upon the consent of the
Canadian Government (Clarke & Schultz, 1993). However the
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U.S, as well as Canada, state that these cooperative guide-
lines do not affect their original stances on the Passage, cre-
ating a modus vivendi for the time being (Clarke & Schultz,
1993). What the claims of these two countries are, as well as
what they are based upon, will be explained in the following
section.

Claims

Canada argues that the Northwest Passage falls under
internal waters due to two claims; one being that the
Passage is considered “historical waters” and the second
being that the Passage is considered internal waters by the
fact that it lies within straight baselines (Dufresne, 2008). These
claims were mainly a response to the crossing of the SS
Manhattan, a modified U.S oil tanker owned by the Humble
Oil Company in 1969 (Elliot-Meisel, 2009). This crossing arose
much concern from Canadian citizens about the lengths the
federal government is taking to protect the sovereignty of
the north; leading to a unilateral declaration of internal
waters in 1970 and other unenforceable declarations up
until the federal government made its claim based on
straight baselines in 1986 (Elliot-Meisel, 2009). These claims
were based on the 1951 Fisheries case involving Norway
and the United Kingdom, where Norway claimed the inter-
nal waters of the archipelago known as the skjaergaard-
based on the construction of strait baselines (Fisheries Case,
1951). Misconceptions about the crossing arose, in which
the public viewed the crossing as a blatant act of defiance by
the US government over the Canadian control of the Arctic.
However, the SS Manhattan was a commercial vessel and
was not directly associated with the US government and also
asked permission for Canadian Captain T.C Pullen to be
aboard the voyage as “the Government of Canada’s repre-
sentative” (Elliot-Meisel, 2009). Yet ever since the government
of Canada begun making claims of internal waters in its
Arctic, the United States government has been quick to dis-
pel these positions on the notion that the Northwest Passage
is indeed an international strait, most of which are based off
the 1949 Corfu Case. In the following paragraphs both
legal arguments will be presented with supporting documen-
tation, and evidence will be given to support the notion that
the Northwest Passage is indeed within internal waters and
should not be considered an international strait.

International Strait?
The American claim of an international strait is based
upon the decisions made in the 1949 Corfu Case involving
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the United Kingdom and Albania, where the criteria of what
an international strait must meet was set out, and later trans-
lated to the United Nations Convention on the Law of the
Sea (Corfu Channel Case, 1949) (UNCLOS, 1982). The two criteria
set out for an international strait, and which the U.S argues
the Northwest Passage fits into are:

1. that the route connects two oceans and

2. the route is useful for navigation (Carnaghan & Goody,
2006).

In terms of the first criteria there is no dispute, by looking at
any map of the Canadian Arctic it is easy to tell that the
Passage connects the North Atlantic Ocean to the Pacific. It
is the second criteria of functionality that one can dispute in
contention with the claim made by the United States.
Firstly, as Donat Pharand who is an expert in the Canadian
Archipelago points out, the United States bases the func-
tionality of the Northwest Passage on its potential for navi-
gation and not on the actuality of usage (Pharand, 2007). This
is based on the fact that the Passage is widening due to
changes in temperature as mentioned earlier, and leads one
to believe it could be of value in the future. Yet there are a
couple ways that this argument can be seen as weak. Article
34 of the UNCLOS is titled “Legal status of waters forming
straits used for international navigation” (UNCLOS, 1982),
which alludes to the past or current state. Also, the Corfu
Case of 1949, which the U.S and others who support the
idea of an international strait refers to, describes the func-
tionality of the strait in its current condition, not future (Corfu
Channel Case, 1949). It is than necessary to compare the func-
tionality of the Corfu Channel, which was a high traffic
route, to the Northwest Passage, which on the other hand
has seen little navigation over the years due to its
unfavourable conditions.  Since its first crossing, the
Northwest Passage has seen on average only one passing
every ten years. In fact, the record number of crossings in
one year is only 30 in 2012, which then fell to 17 in 2014
(Trends in Shipping in the NWP..,, 2015). This is compared to the
Corfu Channel, which according to research done by
Pharand, saw 2,884 crossings between 1936 and 1937
(Pharand, 2007). The difference between these two numbers
are staggering and one can see the massive divergence in
what the parties view as functional. On the side of the Corfu
Channel, you can see a route that is used by thousands of
ships, by many different countries, and at a regulatory pace.
However, when looking at the Northwest Passage there is
no history of consistent travel and even in today’s age with
improved technology and stronger ships the record number
of ships to pass in a year is only a mere 30 (Trends in Shipping
in the NWP..., 2015). From the inability to meet the second cri-
teria set forth by the UNCLOS it can be said that the
Northwest Passage is unable to meet the status of an inter-
national strait.

Internal Waters?
Canada’s claim that the Passage is within internal waters
is based on two claims:

1. that it is considered historical waters and

2. The Northwest Passage lies within straight base-
lines.

The first claim of historical waters is believed by many
scholars to be the weakest claim of the two. A definition of
what constitutes historical waters is usually referred to the
one given by L.J Bouchez where he states that there are
three basic requirements:

1. exclusive exercise of state jurisdiction,
2. along lapse of time, and
3. acquiescence of foreign states (Pharand, 2007).

These requirements are reflected in the 1951 Fisheries Case
where the Norwegian government called upon their claim of
historical waters on the basis of their granting of licenses to
hunt fish and whales that date back to the 17" century-meet-
ing the first and second requirements (Pharand, 2007). On the
third requirement, the government of Norway showed that
there were no prior objections by foreign states to their prac-
tices in the skjaergaard until the United Kingdom made a
formal protest 60 years after the establishment of its straight
baseline (Pharand, 2007). Canada’s arguments are not as
strong as Norway’s were in 1951 based upon the third
requirement of acquiescence of foreign states since the
United States has been active and immediate in its protests
of Canada’s claim.

The strongest claim made by the Canadian government
pertaining to the Northwest Passage is the one based upon
the fact that the Passage is located within straight baselines.
The UNCLOS sets out two mandatory and one optional cri-
teria for the establishment of straight baselines in Article 7;

1. follows the general direction of the coast,
2. the close link between land and sea and
3. economic interest (UNCLOS, 1982).

On the subject of the general direction of the Canadian
Arctic Archipelago, Article 7 (3) states that “The drawing of
straight baselines must not depart to any appreciable extent
from the general direction of the coast”, that direction being
East-West (UNCLOS, 1982). Using the eye test from a com-
mon map it is clear to see that the Canadian Archipelago
does not deviate to any extreme from the general direction
of the coast line. The Archipelago even meets the criteria
set forth by the US Government on the Limits in the Seas
where fringe islands should not deviate more than 20° from
the opposite coastline (Developing standard guidelines..., 1987).

On the point of the second criteria, according to Article
47(1) of the United Nations Convention on the Law of the
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Sea, states are permitted to draw straight baselines connect-
ing the “outermost points of the outermost islands” where
the ratio of area of water to area of land is between 1 to 1
and 9 to 1 (UNCLOS, 1982). To these points, Donat Pharand
believes that due to the close relationship between custom-
ary laws of the sea and the LOS, these requirements need to
be liberally applied and that since the ratio of sea to land in
Canada’s case is 0.822 to 1, compared to the 3.5 to 1 in
the case of the skjaergaard, these ratios are more than
enough to allow the formation of straight baseline along the
Canadian Archipelago (Pharand, 2007).

The third criteria, which is optional as stated earlier, per-
tains to the economic interests over a long period of time of
the straight baseline. In the example of the 1951 Fisheries
Case, Norway would be able to draw upon its history of issu-
ing fishing and whaling licensing over the region that dates
back to the 17" century (Pharand, 2007). In the case of
Canada, the arctic nation has had plenty of displays of eco-
nomic interests over the past starting with the Inuit people
who are Canadian citizens and have relied on fishing and
hunting in the arctic for centuries, continuing these practices
today (Arctic People Food Hunting Tools, 2007).  Also, since
Canada purchased the arctic region from Britain in 1880
they have taken part in many economic activities that rein-

forces the third criteria such as: the Fisheries Act in 1906,
the distribution of whale licences, the establishment of an
Eastern Arctic Patrol in 1922, and many others (Pharand,
2007). The above examples add credibility to Canada’s case
of the Arctic Archipelago being drawn with straight base-
lines, and in turn theirfight for the Northwest Passage being
part of internal waters under the UNCLOS.

Conclusion

In the coming years, with global warming melting much
of the ice allowing for easier passage in the Canadian North,
it will be important for Canada to protect its claim to the
Northwest Passage as internal waters. This can be done by
disproving the notion of an international strait while holding
strong to the stance that it is indeed subject to internal
waters. Canada can discredit the claim made by the United
States, and other concerned nations, by proving that the
Passage has limited functionality, resulting in the inability to
meet the criteria of an international strait. Finally, by prov-
ing that the Northwest Passage is internal waters by virtue of
strait baselines Canada can make a strong case to the inter-
national community, with the support of past legal text, and
finally declare without contest that the Northwest Passage is
indeed internal to Canadian waters. =
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Manila and the Dragon: The Problems with Compulsory Jurisdiction

Christopher Ivancic

Historical Context

The South China Seas, hereafter SCS, are a flurry of
activity. Located above Indonesia, with tides hitting
Vietnam, Malaysia, Brunei, and, the Philippines, issues of
sovereignty are common as countries desperately try to
extend their territory by claiming islands located in the mid-
dle of the sea, of which there are over 200. It’s estimated
that a third of the world’s sea-born crude oil sails through the
SCS, making these disputes a geopolitical focal point.*

Exacerbated by the existence of hydrocarbons under the
sea bed, China has taken steps to ensure that its claims will
not be dismissed easily. In 1995 China took control of a
number of islands located in the Spratly islands constella-
tion?, and in 2012 it did the same with landmasses in the
Scarborough Shoal to the north®, both well within the
Philippines exclusive economic zone (EEZ).

Proceedings

In 2013 the Philippines began arbitration proceedings
against China under Annex VII of the United Nation’s
Convention on the Law of the Sea (UNCLOS).* Jurisdiction
of the Annex VII tribunal over signees is compulsory, and
reservations cannot be made when signing onto UNCLOS
pursuant to its built-in dispute resolution mechanisms.®
China and the Philippines are both party to the treaty rati-
fying in 1996 and 1984 respectively. Despite this China
released a paper contending that the Arbitral Tribunal did
not have jurisdiction over the matter, and refused to partici-
pate in the arbitration process.® In an October 2015 deci-
sion the arbitral tribunal found that China was bound by the
decisions of the tribunal regardless of whether they decided
to take part in the proceedings. China has disregarded this
decision as null and void, maintaining that the arbitral tri-
bunal does not have jurisdiction over the matter.” The
Philippines seeks a determination from the tribunal on three
separate matters:®

a) China’s historic claims of sovereignty within the
SCS are inconsistent with the Convention and thus
invalid;

b) Are contested maritime features considered islands?

And if so does this constitute an extension of the
EEZ? and;

¢) China has violated the Philippines sovereign rights
and freedoms under the Convention through con-
struction of structures and fishing activities.

Political Science 3210: International Law

Issues

Compulsory jurisdiction at first seems contrary to the
principles of international law, a clear encroachment of state
sovereignty. Generally states become parties to treaties
which require that they give jurisdiction to a certain court or
tribunal as a means of dispute resolution for that specific
treaty, as is the case of the Philippines and China with UNC-
LOS. Yet, China persistently objects to the proceedings
brought against them and continues construction on a num-
ber of reefs located within the Philippines EEZ. Upon these
reefs China is building islands, complete with buildings,
airstrips, and harbors.? If the decision of the arbitral tribunal
on jurisdiction was meant as a figurative warning shot,
China certainly hasn’t taken notice. Compulsory jurisdiction
cannot force a state to engage in a proceeding and because
of this there will also be complications enforcing the deci-
sion. China’s actions indicate that regardless of the ruling
they will not cease their activities in the SCS. They have
invested billions of dollars into island construction and it’s
going to take more than an order from a court whose juris-
diction they do not recognize for them to cease and desist.

Compulsory jurisdiction is a failed experiment in inter-
national law and China will not adhere to the decision of the
arbitral tribunal. This is because of the failure of compulsory
jurisdiction in practice, the custom of state autonomy relative
to pacta sunt servanda, and the inability of the Courts to
make accurate determinations without adequate representa-
tion from the involved parties.

Analysis: Compulsory Jurisdiction in Practice

China is not the only state to deny the jurisdiction of the
mandatory dispute resolution mechanism enshrined within
UNCLOS. In the Arctic Sunrise case, Russia refused to par-
ticipate in the proceedings brought against them by the
Netherlands in the International Tribunal of the Law of the
Sea (ITLOS)." If compulsory jurisdiction does not prohibit
states from unilaterally denying the jurisdiction of the dispute
resolution mechanism then it is going to be largely ineffec-
tive.

A large signing incentive at the time of ratification was
the compulsory jurisdiction clause; it was thought that this
would put small states and powerful states on equal footing.
Both would be subject equally to international law, and nei-
ther would be able to act with impunity. In principle this is
effective, but in reality large states are able to abuse their rel-
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ative power by refusing to give jurisdiction to decision mak-
ing bodies. Given that powerful states, such as Russia,
China, and the United States are able to act with impunity
on the global stage, it comes as no surprise that they are able
to abuse their power positions in regards to jurisdiction. If
action like this becomes common place then UNCLOS, to
which over 180 states are a party, would surely lose efficacy.

Compulsory jurisdiction is little more than a hegemonic
tool which can be employed by the power states. Weaker
states which cannot afford to face economic sanctions are
forced to comply with the jurisdictional requirements of the
treaty and strong states are able to exercise their hegemony
to pick and choose which cases they will take part in.
Compulsory jurisdiction is not the means by which David
slays Goliath, and the ambitious hopes of fair and true dis-
pute resolution under UNCLOS are unfounded. This is
exemplified by the case of China and the Philippines and will
surely be reflected in future UNCLOS arbitration in the SCS;
it will be shaped by smaller states bringing proceedings
against larger bully states, such as the instant dispute between
the Philippines and China or delimitation conflicts between
Malaysia and smaller Brunei. Compulsory jurisdiction is used
and abused by “dominant states and will not be upheld when
it conflicts with their perceived political interests.”!!

In a list compiled in 2000, only two of the thirteen cases
put before the International Court of Justice (ICJ) where the
respondent disputed the jurisdiction of the court can be said
to have vielded any fruitful results. That being said, the los-
ing parties in both of those cases, the United State and Iran
respectively, did not comply directly with the courts judge-
ments.'? This is the pitfall of compulsory jurisdiction; coun-
tries are likely to comply with verdicts only if they are mean-
ingfully involved in the dispute resolution process.
Regardless of the outcome of the arbitration case ongoing
between the Philippines and China, China is not likely to
respect the decision. The failure of compulsory jurisdiction
within contentious cases resolved by the ICJ is sure to dog
UNCLOS arbitration.

Analysis: The Perils of Pacta Sunt Servanda

Pacta Sunt Servanada is a pillar of international law,
the idea that promises made should be respected. This con-
cept loses efficacy when it does not have an enforcement
mechanism. Afterall this is a necessary part of all legal doc-
trines: a set of rules, when broke necessarily require sanc-
tion. This is true of the criminal law, with prison sentences
and of civil law with damages. If international legal systems
are to be effective there must be some sort of enforcement
mechanism. The question then arises: carrot or stick? The
arsenal available to states when furthering their diplomatic
interests is unique and diverse. States can provide incentives
or disincentives for various conduct, but not with as much
precision or impact as in domestic law.

Reparations prove ineffective in these circumstances. If a
country denies the jurisdiction of a court, it follows that they
will deny the jurisdiction of a court considering reparations
pursuant to the disputed decision. Given China’s position as
a vetoing member of the United Nations Security Council,
the chances of an enforceable outcome are lowered further.
The good faith obligation on China to comply with the pro-
visions of UNCLOS is not proportionate to what they stand
to gain from expanding their reach in the SCS; control of an
essential international trade route and an unknown wealth of
hydrocarbons. China has taken concrete steps to establish
themselves in the SCS and it’s going to take more than a
good faith obligation to thwart their expansionist dreams.

The Philippines are in no situation to place economic
sanctions or cut off diplomatic ties with China. In 2010
China was the Philippines third largest trade partner, an
important foreign investor, and a large source of tourism.*®
With the world economy down, now is not the time to cut
economic ties. The bilateral trade between the two countries
reaches an excess of 10 billion dollars a year, and their close-
ness, both economically and geographically, has allowed for
China’s territorial bullying to be ignored.

Compulsory jurisdiction contains a manifest conflict
between pacta sunt servanda and state sovereignty. States
are going to act out of self-interest when at all possible, and,
though supported by pacta sunt servanda, compulsory juris-
diction cannot compensate for the problem of state sover-
eignty. “All customary norms possess the same legal sta-
tus”* and because of this lack of clear hierarchy the system
remains in deadlock.

Analysis: Legitimatizing International Arbitration

When proceedings move forward after a party in a dis-
pute has shown that they do not give jurisdiction to the
court, the dispute resolution mechanism is delegitimized
overall and the outcome is less likely to be complied with. In
order for an outcome to be legitimate and respected it is nec-
essary that the involved parties be present so that the court
may make accurate determinations on the facts. In the
Arctic Sunrise Case, ad hoc Judge David Anderson expand-
ed on the impact of the decision of the Russian Federation
not to appear.

“While the position of the Netherlands was
made clear, the stance of the Russian Federation
had to be taken from its diplomatic communica-
tions, legislation and the decisions of courts in the
Russian Federation. Unfortunately these materials
were both incomplete and in places inconsistent,
making the task of the tribunal more difficult... Non-
appearance does not serve the efficient application
of Part XV of the Convention or, more widely, the
rule of law in international relations.”*®
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In order for a court to make accurate determinations on
matters of fact and law it is necessary that the parties be
equally represented. When a court makes a determination
based on the inferred position of an actor they soil the nec-
essary compartmentalization for a legitimate justice system.
The judge does not assume what a defendant is going to
plead in a criminal proceeding. This causes complications in
international dispute resolution as it is difficult to get the rel-
evant parties to submit to the jurisdiction of the court.

In the instant case China has taken a firm stance on the
jurisdiction of the arbitral tribunal, through the publication of
documents related to the statement of claim filed by the
Philippines and decision on jurisdiction and admissibility,
but, has yet to meaningfully engage with the merits of this
case through “diplomatic communications, legislation, and

the decision of [domestic] courts”. This creates difficulties as
the court is only be able to guess what arguments would be
made by China, and increase the likelihood that China will
disregard the finding of the court.

Conclusion

In the case of China and the Philippines, if China is able
to act without repercussions then the floodgates will be open
for mass violations of UNCLOS. The integrity and spirit of
the Convention is at stake, and the only foreseeable way to
maintain UNCLOS is for the international community to
take a hard stance against Chinese expansion in the SCS.
The international arbitration under UNCLOS is plagued by
the ineffectiveness of compulsory jurisdiction which lacks a
meaningful enforcement mechanism, has historically failed,
and delegitimizes the arbitration process. =
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Tsilhqot‘in Nation v. British Columbia: A Landmark Case in Canadian
Aboriginal Law

Alex Marshall

Introduction

The purpose of this essay is to examine and analyze the
2014 Supreme Court of Canada decision of Tsilhqot’in
Nation v. British Columbia and assess its implications for
Canadian and Aboriginal society. The essay will first provide
an overview of the salient details of the case and then exam-
ine and explain why it is both an affirmation of past
Supreme Court of Canada decisions and a landmark case in
its own right. It will then examine how this case differs from
earlier important cases dealing with Aboriginal claims and
entitlements, and its significance going forward.

Tsilhqot’in Nation v. British Columbia - An Overview

The Tsilhgot’in Nation (TN) is a group of six aboriginal
bands who have lived for several centuries in a remote area
in central British Columbia (BC). Over this long history they
have lived off the fruits of the land, repelled outsiders and
negotiated terms with European traders who used their
lands. From the TN perspective “the land has always been
theirs” (Tsilgot’in Nation v. British Columbia, 2014).! Since
Canada’s formation the issue of Tsilhqot'in land title had not
been resolved. That all began to change in 1983 when the
BC government passed the Forest Act and provided a third
party lumber company, Carrier Lumber Ltd., a licence to
harvest and cut trees in the TN’s territory. As a result of this
unilateral action by the province one of the six bands, the
Xeni Gwet’in First Nation (XGFN), attempted to prevent this
from occurring. After a series of events that included a
protest and blockade of a bridge Carrier Lumber was using,
the provincial government decided to enter into talks with
the XGFN. Unfortunately, these talks only led to a stale-
mate. In 1998, the other five bands came together with the
XGFN and the TN made a claim for Aboriginal land title. At
the time, both the provincial and federal governments
opposed this title claim. As a result, the matter was brought
to the Supreme Court of British Columbia where a trial
began in 2002 (TN v. BC, 2014).

The trial lasted for five years. During the proceedings
the trial judge went through an extensive process to deter-
mine whether the TN had a rightful claim to the land. This
included him visiting the area in question and listening to
many locals, historians and experts. The trial judge eventu-
ally ruled that the TN “were entitled to a declaration of
Aboriginal title” (TN v. BC, 2014, para. 7). Unsatisfied by this
result, the BC government then appealed the decision to the
British Columbia Court of Appeal.

Political Science 3830: Aboriginal Government and Politics in Canada

At the Court of Appeal, the Court reversed the decision
of the trial judge. The Appeal Court set a higher standard of
proof of prolonged and exclusive land occupation, that was
necessary to acquire Aboriginal title. It then determined that
the TN did not fulfil this criteria. Accordingly, the Court of
Appeal reversed the decision. The TN then appealed to the
Supreme Court of Canada (SCC) and was granted leave.

In their consideration of the merits of the TN’s claim to
aboriginal land title, the SCC Justices reviewed other SCC
decisions which had dealt with aboriginal law and land rights.
These included such landmark Aboriginal cases as Calder,
Guerin, Sparrow, Delgamuukw, and Haida. What follows
below is a brief summary of the Court’s analysis of these
cases and their relevance to this case.

The SCC noted that unless Aboriginal peoples had
signed treaties with the Crown, their land rights continued to
be legally valid (Calder v. Attorney-General of British Columbia,
1973). The enactment of s.35 of the Constitution Act, 1982
was also central to the determination of Aboriginal rights,
including land rights, the Court noted. This section of the
Constitution recognized and reaffirmed existing Aboriginal
rights:

35.(1) The existing aboriginal and treaty rights of the abo-
riginals are hereby recognized and affirmed.

(2) In this Act, “aboriginal peoples of Canada” includes
the Indian, Inuit and Métis peoples of Canada.

(3) For greater certainty, in subsection (1) “treaty
rights” includes rights that now exist by way of land
claims agreements or may be so acquired.

(4) Notwithstanding any other provision of this Act, the
aboriginal and treaty rights referred to in subsection
(1) are guaranteed equally to male and female per-
sons.

In Guerin v. The Queen (1984), the court found that
the Crown had a fiduciary duty to the Aboriginal people
because of the “pre-existing legal right” which Aboriginal
people had regarding their “use and occupation of the land
prior to European arrival” (Guerin v. The Queen (1984), pp. 379-
82). This meant that the Crown had a responsibility to act in
a manner that would benefit Aboriginal peoples and respect
their rights.
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In 1990, the SCC found in Sparrow that s. 35 consti-
tutionally protected all non-extinguished Aboriginal rights.
The Court in turn imposed a fiduciary duty on the Crown
with respect to these rights, thereby reinforcing Guerin (R v.
Sparrow 1990). Also, the Court found that government legis-
lation could interfere with s. 35 only if it fulfilled two require-
ments: the legislation must further a “compelling and sub-
stantial” purpose, and compensate for the infringed
Aboriginal interest under the fiduciary obligation imposed on
the Crown (R v. Sparrow 1990, pp. 1113-19).

In Delgamuukw v. British Columbia (1997) the Court
ruled that Aboriginal title represents the possession of the
land before British sovereignty (Delgamuukw v. British Columbia,
1997). Also in Delgamuukw, the Court ruled that in order for
infringements of Aboriginal title to be justified, they must sat-
isfy the s. 35 test as set out in Sparrow noted above.

The Court also referenced the 2004 case of Haida
Nation v. BC (Minister of Forests). In that case a develop-
ment was being proposed which was to occur on the land
occupied by the Haida Nation. The Haida Nation had assert-
ed Aboriginal title to this land but had not established it. The
Court concluded in that case that consultation with the
Haida Nation was needed before development could pro-
ceed (Haida Nation v. British Columbia (Minister of Forests), 2004).

Upon concluding their analysis of all these cases, the
Justices outlined five propositions which were relevant to
this case (TN v. BC, 2014, para. 18):

1. Crown title is subject to Aboriginal land interests
where such interests have been established;

2. Aboriginal title gives the Aboriginal group the right
to use and control the land and enjoy its benefits;

3. Governments can infringe Aboriginal rights con-
ferred by Aboriginal title but only where they can
justify the infringements on the basis of a com-
pelling and substantial purpose and establish that
they are consistent with the Crown’s fiduciary duty
to the group;

4. Resource development on claimed land to which
title has not been established requires the govern-
ment to consult with the claimant Aboriginal group;

5. Governments are under a legal duty to negotiate in
good faith to resolve claims to ancestral lands.

The Justices began their analysis of this case by noting
that the Delgamuukw test for Aboriginal title was based on
whether the Aboriginal group had “occupation” of the land
in question prior to European sovereignty. In order to fulfil
this necessary condition, three characteristics were needed:

the occupation must be sufficient, continuous and exclusive
(TN v. BC, 2014, para. 25; Delgamuukw v. British Columbia (1997),

para. 143). The Court analyzed each of these characteristics in
detail.

Sufficiency of occupation. In determining the nec-
essary requirement for sufficiency of occupation, the Court
identified two main considerations. Firstly, the Aboriginal
group or band has to show that historically it has “acted in
a way that would communicate to third parties that it held
the land for its own purposes.” Secondly, “[t]here must be
evidence of a strong presence on or over the land claimed”
(TN v. BC, 2014, para. 38).

Continuity of occupation. The second characteris-
tic needed for establishing Aboriginal title is the notion of
continuity of occupation. In order to fulfil this requirement
there must be evidence that the land in question has and
continues to be used by the claimant group since, and pre-
ceding, European sovereignty (TN v. BC, 2014).

Exclusivity of occupation. The final characteristic
is exclusive occupation. According to the findings in the
Delgamuukw case, the claimant group must have had “the
intention and capacity to retain exclusive control” over the
lands (Delgamuukw v. British Columbia, 1997). The Court in this
case clarified this statement by noting that (TN v. BC, 2014,
para. 48):

“le]xclusivity should be understood in the sense of
intention and capacity to control the land...
Exclusivity can be established by proof that others
were excluded from the land, or by proof that oth-
ers were only allowed access to the land with the
permission of the claimant group...Even the lack of
challenges to occupancy may support an inference
of an established group’s intention and capacity to
control.”

With these three criteria defined and confirmed, the
Court considered whether the TN was qualified to be award-
ed Aboriginal title.

Was Aboriginal Title Established in this Case?

The Court ruled that the evidence in this case was suffi-
cient to conclude that the TN had satisfied the three neces-
sary criteria for Aboriginal title (TN v. BC, 2014, para. 51-66). The
land in question had been regularly used by the TN, thereby
satisfying the sufficiency of occupation requirement. Through
extensive research of archaeological, historical and oral evi-
dence conducted at trial there was sufficient evidence to ful-
fil the continuity of occupation requirement, and to demon-
strate their occupation pre-dated European sovereignty.
Finally, there was ample evidence to support the notion that
the TN protected the land from outsiders, thereby fulfilling
the exclusivity of occupation requirement. As a result of these
findings, the Court ruled that the TN fulfilled the necessary
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requirements for Aboriginal title. The Court then went on to
analyze just what rights Aboriginal title confers.

What Rights do Aboriginal Title Confer?

The Court began its analysis of the rights conferred by
Aboriginal title by noting principles outlined by Dickson, J.
in Guerin. In that case the Court concluded that when
European sovereignty was asserted, Aboriginal legal rights to
their lands were not extinguished and still existed.

The Court determined that Aboriginal title allows
those that possess it to use their lands free of external
pressures or trespass; however, there are certain restric-
tions upon how they use the land. For example, the land
must be used in a way that would not hinder future gen-
erations (TN v. BC, (2014), para. 88). The Court also noted that
“governments and others seeking to use the land must
obtain the consent of the Aboriginal title holders” (TN v. BC,
2014, para. 76). The Court held that in certain circumstances
a government could justifiably infringe upon Aboriginal title
rights. In order for a government to infringe on such title
rights, and the wishes of the Aboriginal group, three criteria
must be met and established in court:

“1. that [government had] discharged its procedural
duty to consult and accommodate;

2. that its actions were backed by a compelling and
substantial objective; and

3. that the governmental action is consistent with the
Crown’s fiduciary obligation to the group” (TN v. BC,
2014, para. 125).”

In such circumstances a court could authorize a govern-
ment’s proposed actions.

The Court also differentiated between what the govern-
ment must do when Aboriginal title is and is not present.
When it is not, the Crown must consult and attempt to
accommodate the “unproven Aboriginal interest” (TN v. BC,
2014). However, when it has been established, the Crown
must not only consult, but must also keep its actions consis-
tent with s. 35 of the Constitution Act, 1982 (TN v. BC,
2014).

In conclusion, the Justices had the following observa-
tions (TN v. BC, 2014, para. 88):

Aboriginal title confers on the group that holds it the
exclusive right to decide how the land is used and the right
to benefit from those uses, subject to one carve-out — that
the uses must be consistent with the group nature of the
interest and the enjoyment of the land by future genera-
tions. Government incursions not consented to by the title-
holding group must be undertaken in accordance with the
Crown’s procedural duty to consult and must also be justified

on the basis of a compelling and substantial public interest,
and must be consistent with the Crown’s fiduciary duty to
the Aboriginal group.

The Justices then applied these conclusions to this case.
They found that the province of BC had a duty to consult
with and accommodate the interests of the TN before the
third party developments were approved. Since the province
had not done so, the Court found the province in breach of
its duty owed to the TN and, therefore, that it did not have
the authority to authorize commercial activity on lands to
which TN had title (TN v. BC, 2014). Though this finding was
the first of its kind in Canadian history, and sufficient itself
to allow the appeal, the Court went further. It decided to
clarify the nature of provincial rights to pass legislation deal-
ing with lands under Aboriginal title.

Although the Court by this point had found that the TN
had a right to Aboriginal title to the land in question, the
Court found it necessary to also consider whether the B.C.
Forest Act was constitutional.

In their review they noted that three questions arise
when assessing the constitutionality of provincial legislation
that applies to land held under Aboriginal title. They are:

“1l. Do provincial laws of general application apply to
land held under Aboriginal title and, if so, how?

2. Does the British Columbia Forest Act on its face
apply to land held under Aboriginal title? and

3. If the Forest Act on its face applies, is its applica-
tion ousted by the operation of the Constitution of
Canada?” (TN v. BC, 2014, para. 100).”

The Court considered the purpose of the B.C. Forest
Act. The Court found that its overall purpose was to apply
to Crown lands, however it wasn’t clear that TN land was
Crown land. This finding meant that the legislation would
only have effect over land that was not covered by
Aboriginal title. Since the land in question in this appeal had
been established by the Court to be under Aboriginal title,
the Forest Act could not apply to it (TN v. BC, 2014).

This left one final question for the Court to consider;
whether the Forest Act, and other provincial legislation
dealing with land under Aboriginal title, are constitutional.
The Court reviewed s. 91 (24) of the Constitution Act,
1867 which grants the federal government the right to enact
legislation regarding Aboriginals, and s. 92 (13) which allows
each province to make laws regarding property and civil
rights within their province (TN v. BC, 2014). As a result,
forestry on land under Aboriginal title seems subject to both
provincial and federal jurisdiction. The Court noted the com-
peting interests. The Justices noted that when there are dis-
putes over jurisdiction between governments, two long-
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standing doctrines are used to resolve them: the doctrines of
paramountcy and interjurisdictional immunity (TN v. BC, 2014).

After prolonged review, the Court ruled that neither of
these doctrines apply in this case. Accordingly, provincial
legislation dealing with forestry on land under Aboriginal title
is constitutional, subject to the s. 35 framework as set out in
Sparrow and Delgamuukw. The Court concluded its analy-
sis of the case by noting that the constitutional issue of juris-
diction in this case was not one of dispute or conflict
between the provincial and federal government, “but rather
how far the provincial government can go in regulating land
that is subject to Aboriginal title or claims for Aboriginal
title” (TN v. BC, 2014, para. 152). The Court ruled that s. 35
must be addressed in the determination of such issues.

Although this case relied on and reaffirmed several of
the SCC’s previous decisions which dealt with Aboriginal
title and rights, it was a landmark decision in its own right as
will be seen below.

A Landmark Decision with Potentially Significant
Implications for the Future

The SCC’s decision in this case was both historic and an
affirmation of Canadian Aboriginal jurisprudence regarding
Aboriginal land rights. In addition the decision will likely
have a number of implications affecting Canadian and
Aboriginal society moving forward. I will discuss each of
these aspects in turn.

The Court’s decision in this case was historic; never
before had any Canadian court awarded Aboriginal title to a
particular area of land. Previous court decisions had dealt with
the issues of whether Aboriginal title exists (Calder), what
obligations are owed to Aboriginal people by the Crown
(Guerin), and what are the necessary criteria for an Aboriginal
people to be awarded Aboriginal title (Delgamuukw). The
establishment of Aboriginal title bestowed upon the TN is
truly a unique case in Canadian jurisprudence.

In addition to being historically significant, the case reaf-
firmed and built upon previous court cases which have dealt
with the issue of Aboriginal land rights and title. The Court
considered the legitimacy of Aboriginal title and drew exten-
sively from Delgamuukw in their analysis and conclusions of
what criteria are necessary to establish Aboriginal title. In so
doing, the Court applied the three part test found in
Delgamuukw to determine whether in this case the TN met
this test. Drawing on extensive evidence introduced and
uncovered at trial the Court found that the TN fulfilled these
criteria. This ruling in essence reaffirmed Delgamuukw’s
three-part test.

Further, the Court affirmed the finding in Sparrow that
s. 35 provides constitutionally entrenched rights to

Aboriginals and that those rights can only be infringed upon
if they further a “compelling and substantial” public purpose
and also account for the infringed Aboriginal rights that are
safeguarded under a fiduciary obligation imposed upon the
Crown (TN v. BC, 2014).

The Court also affirmed the long held condition that the
Crown must consult with the impacted Aboriginal people
regarding land use when Aboriginal title has not been
proven or established. When there is an Aboriginal title the
Crown must both adhere to this duty to consult and, in the
absence of any negotiated agreement, it must also justify in
court that any contemplated action of the Crown falls with-
in the valid legal reasons that are consistent with s. 35 (TN v.
BC, 2014).

The Court’s decision is also a landmark ruling in its find-
ing that provincial legislators have the right to enact laws
dealing with the development of lands under Aboriginal title.
The Court ruled that provincial legislation can apply to lands
under Aboriginal title as long as the legislation conforms
with the s. 35 framework as set out in Sparrow (TN v. BC,
2014). In making this determination the Court expressly over-
turned the doctrine in R v. Morris, 2006, that provincial
governments were prohibited from passing laws related to
Aboriginal land rights (TN v. BC, 2014). This is a significant
finding that defines provincial government rights vis-a-vis
Aboriginal title lands. It provides a legal framework guiding
relationships between Aboriginal land holders and provincial
governments.

As a result of these changes, provincial governments
now have a clearer framework to which their legislation and
actions must conform. It provides clarification and allows
legislatures better insight to ensure they are not overstep-
ping their legal authority.

As noted, this decision will likely have significant impli-
cations. It had the immediate effect of granting the TN the
right to Aboriginal title and to the use of their lands. It is also
likely to have broader potential future impacts. As the case
was only decided a year ago, many of the longer term effects
are yet to be seen. Nevertheless, three possible implications
of this decision can be identified: the potential for many
more claims of Aboriginal title (McMillan LLP Aboriginal Law
Bulletin, 2014), the prospect of halting or cancelling resource
developments in lands under dispute (TN v. BC, 2014), see para.
18) and the possibility of further provincial legislation affect-
ing Aboriginal lands (McMillan LLP Aboriginal Law Bulletin, 2014).

It is difficult to predict whether a large number of claims
to Aboriginal title will occur as a result of this case. Of the
ones that might occur they are more likely to come in British
Columbia and the west since most Aboriginal lands in others
parts of Canada were ceded to the Crown through treaties
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(TN v. BC, 2014, para. 4). In any case, wherever future claims
originate, the claimants will need to ask themselves a very
important question: are they ready to enter the long and
arduous process of Aboriginal title litigation (Aboriginal Law
Bulletin)? This case serves as a good example. The issues that
preceded litigation occurred in the early 1980s. The final
decision by the SCC was rendered in 2014, a period of over
thirty years. No doubt many thousands of working hours and
dollars were put into this case over that timeframe. So while
there may be potential for Aboriginal title to be granted in
some instances, and while this case may expedite future
processes somewhat, Aboriginal peoples and bands may still
be reluctant to go through such a process. They will have to
weigh the costs and benefits before doing so.

Another potential implication of this case is that
resource development may have to be cancelled or halted if
they have been initiated without consent of an Aboriginal
group who may acquire title after these projects have begun.
It is beyond the scope of this essay to predict whether this
will indeed have an impact upon resource development mov-
ing forward, but it certainly highlights the possibility that cur-
rent or future resource development could be affected by
Aboriginal title claims (TN v. BC, 2014, para. 18).

As a result of this decision, provinces now have a clear-
er framework in which to make laws which could impact
Aboriginal lands. Both the requirements for consultation
with affected Aboriginal groups and the framework for work-
able legislation would appear to be positive steps for future
relations with our Aboriginal peoples.

Finally, it is likely this decision will strengthen the hand of
Aboriginal peoples in their efforts to protect their rights, and
in their dealings with provincial and federal governments.

Conclusion

The case of Tsilhqot’in Nation v. British Columbia
was both an affirmation of past jurisprudence regarding
Aboriginal land title and rights as well as a significant histor-

ical legal decision. The Court reviewed previous landmark
cases in Canadian Aboriginal law such as Calder, Guerin,
Sparrow and Deglamuukw and reaffirmed their validity.
They helped the Court reach the conclusion it did in this
case, that the TN fulfilled the necessary conditions, as set out
in those previous cases, to be granted Aboriginal land title.

The specific granting of Aboriginal land title by a Court
has never before occurred in Canadian law. This in itself
makes it a landmark decision in Canadian jurisprudence.
With the rendering of this decision, three main implications
can be adduced. It is indeed possible that as a result of this
case a flurry of claims to Aboriginal title will occur in the
near future. As mentioned above, though, Aboriginal groups
and bands will need to weigh the almost inevitably long and
arduous process of litigation with the benefits of acquiring
Aboriginal title. In some cases the risk and opportunity cost
may be worth the reward. Also, current and future resource
development taking place on lands that are, or are claimed
to be, subject to Aboriginal title may need to be altered,
delayed or cancelled. Given the SCC’s ruling on this matter,
such eventualities could come to fruition. Finally, now that
provincial governments have a clarified framework and
guidelines with respect to enacting legislation which does
not unduly infringe upon Aboriginal rights to their lands, it is
also possible that there could be an increase in, or revision
of, provincial legislation in this area.

Owerall, this is a sound and reasoned decision which
continues the evolution of Canadian Aboriginal jurispru-
dence by providing and granting Aboriginal peoples
increased rights to lands they have never relinquished. It
may also lead to improved relations between the Canadian
provinces and our indigenous people. =
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Endnote

I Hereinafter Tsilqot’in Nation v. British Columbia, 2014, will
be referred to as TN v. BC, 2014.
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